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RETENTION CHECK FOR MORE THAN TWENTY-FOUR 
HOURS EQUIVALENT CERTIFICATION 

This question presented recent Minnesota decision, Miller 
Farmers’ State Bank Arco, 206 Rep. 930: the holder 
check sends the bank which drawn and the bank retains 
possession for more than twenty-four hours, does the bank’s act 
constitute acceptance certification the check render 
the bank liable the holder 

This question arises under 137 the Uniform Negotiable Instru- 
ments Law, which now force all the states and which reads 
follows: 

drawee whom bill delivered for acceptance de- 
stroys the same, refuses within twenty-four hours after such delivery, 
within such other period the holder may allow, return the bill 
accepted non-accepted the holder will deemed have ac- 
cepted the 

Under this section, clear that the destruction the check 
positive refusal the part the bank return would equal 
certification and make the bank liable. 

The question whether the mere passive retention the check, with- 
out affirmative refusal, after demand, return amounts cer- 
tification has not arisen often and there conflict among the decisions 
which the question has been presented. 

has been held Missouri that the mere retention the check for 
more than twenty-four hours does not constitute acceptance. Creosot- 
ing Co. ete., Co., Mo. 205 .Rep. 716. contrary 
conclusion has been reached Texas, Bull Novice State Bank, 250 
Rep. 232. 

the recent Minnesota decision, above mentioned, the court de- 
cided that the mere neglect failure drawee bank return 
check within twenty-four hours after was received, made the bank 
liable acceptor. 

this appeared that Howe delivered the plaintiff, Miller, 
his check for $3,400 the defendant bank. The plaintiff deposited 
for collection and was sent direct the defendant. Five days later, 
the defendant returned the check with statement that Howe, the 
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drawer, had requested its return without protest. the same day, 
sent the plaintiff his demand note for $3,400. 

The plaintiff contended that the defendant, not returning the 
check within twenty-four hours, accepted it. The defendant contended 
the retention did not constitute acceptance and that, any event, 
the $3,400 note operated payment. holding that the defendant 
bank was liable, the court said: 

(N. S.) 1266, held that check bill exchange within the 
definition the Negotiable Instruments Act (sections 126, 185), and 
that the retention check the bank which sent beyond the 
hours fixed section 137 acceptance. Other cases support 
wholly part the view stated. 

are cases opposed. not minimize the arguments 
their support. Section 137 states definite rule. follow the 


Pennsylvania construction, which appeals the fair and natural 
one. 

defendant claims that the acceptance the note $3,400 
the plaintiff was payment. The jury found that was not. The rule 
that note given for antecedent debt not payment unless 
given and received such.’’ 


will noted that the Minnesota Supreme Court states that, 
reaching its conclusion, following the law Pennsylvania, laid 
down the case Wisner First National Bank. The fact is, however, 
that while the bank was held liable the Wisner case, which was de- 
cided 1908, 137 the Negotiable Instruments Law was amended 
the Pennsylvania Legislature the following year that the present 
time, Pennsylvania bank would not liable under the circumstances 
here related. Section 137 the Pennsylvania Statute was amended 
the addition the following sentences: ‘‘Provided, that the mere re- 
tention such bill the drawee, unless its return has been demanded, 
will not amount acceptance and provided further that this sec- 
tion shall not apply checks.’’ 

may added that the Wisconsin statute also specifically provides 
that ‘‘mere retention the bill not acceptance.’’ 

states where the question has not been decided, not con- 
trolled statute, favor the bank, and that includes most the 
states, would seem that banks should careful return promptly 
checks which, for any reason, they not intend pay. 


DRAWEE NOT ALLOWED RECOVER MONEY PAID 
CHECKS BEARING FORGED SIGNATURES 


bank which pays check drawn upon will not permitted 
recover the money from the collecting bank upon discovering that the 
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signature the drawer the check forgery, where appears that 
the bank did not pay over the money the party for whom 
the collection was made until after the payment the check the 
drawee. This even though appears that the collecting bank re- 
ceived the check mail from person who was stranger with 
instructions open account the stranger’s name and forward 
most the proceeds and though further appears that, 
forwarding the check for collection, the collecting bank did not in- 
form the drawee bank the under which the check was 
received. 

The case holding Security Commercial Savings Bank San 
Diego Southern Trust Commerce Bank, recent California de- 
cision, 241 Rep. 945. 

This decision places heavy burden drawee banks. means 
that collecting bank may receive check under the unusual 
cumstances recited, collect through the clearing house without in- 
forming the drawee the manner which the check was received 
and not responsible the drawee the drawer’s signature after- 
wards turns out forgery provided the collecting bank makes 
payment the person from whom the check was received until after 
the collection 

give more detailed statement the facts, appeared that the 
plaintiff, the Security Commercial and Savings Bank San Diego, Cal., 
the account Thing Bros., firm engaged business the 
nearby town Potrero. 

September 13, 1920, the defendant, the Southern Trust Com- 
merce Bank, received letter signed ‘‘E. Snyder,’’ enclosing two 
checks aggregating $2,002, apparently drawn the name Thing 
Bros. the plaintiff bank and payable the order Snyder. 
The writer the letter requested the defendant collect the checks, 
send him the sum $1700 the conductor passenger 
train, and checking account his name with the remaining 
$302. requested that the remittance made promptly wanted 
pay his help and the latter were waiting for the money. 

the day which the checks were received, the defendant opened 
account the name Snyder for $2,002, stamped the checks 
with its clearing house stamp reading ‘‘Paid. San Diego, Cal. Clear- 
ing House, September 14, 1920. Southern Trust Commerce Bank, 
No. and sent the checks through for collection. was shown that 
the use the stamp was required regulation the South Dakota 
clearing house and that the defendant used all checks passing 
through that clearing house. 

sending the $1,700 the conductor the passenger 
train would necessitate leaving the money the railroad depot over 
night, the defendant forwarded registered mail, insured. The de- 
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fendant, however, did not send the money until after the checks had 
been honored the plaintiff and credited the defendant. The per- 
son who called himself Snyder received the money and subsequently re- 
quested that $300 more sent the same manner, with which request 
the defendant complied. 

November 19, 1920, more than two months after the transaction 
above referred to, the checks question were returned the plaintiff 
Thing Bros., who thereupon discovered them forgeries. Thing 
Bros. promptly notified the plaintiff bank and the amount the checks 
was credited their account. 

The person operating under the name Snyder was subsequently 
arrested and convicted the crime. Later, this action was brought 
for $1,402, the plaintiff having collected some $500 from the forger. 

deciding the case, the court laid down the following propositions 
law with reference the liabilities parties forged check trans- 
actions. 

drawee bank will not, general rule, permitted re- 
cover from collecting bank the money which the former has paid 
check bearing forged drawer’s signature, where appears that the 
bank did not pay over the money until after the check had 
been paid the drawee. 

The clearing house stamp quoted above constitutes restrictive 
indorsement and does not amount representation that the collecting 
bank has the checks was anything other than agent 
them. 

appeared that there was custom among the members 
the San Diego clearing house accept business mail, the fact that 
the checks here involved were received the collecting bank that 
manner did not constitute suspicious 


FATHER NOT LIABLE VERBAL PROMISE PAY SON’S 
NOTES 


promise one person pay the debt another person 
binding the person making the promise unless puts writing 
and signs it. 

This because the statute, generally known the statute frauds, 
which force practically all the states, provides that agree- 
ment ‘‘to answer for the debt, default miscarriage another per- 
son’’ void unless memorandum thereof writing 
the person charged therewith. 

This statute, however, does not apply oral promise one 
several parties joint enterprise pay obligation the 
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enterprise. The reason that such promise merely promise 
pay one’s own debt. 

These rules were applied recent decision the Supreme Court 
Wisconsin, Iowa County Bank Graber, 206 Rep. 835. 

The defendant this case, Louis Graber, was one the directors 
the plaintiff bank and was man substantial means. Graber’s son, 
Graber, was engaged the cattle business. the conduct his 
business would purchase large number cattle the spring the 
year, pasture them until the following winter and then sell them the 
market. 

the course his operations borrowed money from time time 
from the plaintiff bank. appears that his business transactions prior 
1923 had been somewhat unsatisfactory. the spring that year, 
the usual time when cattle men were making applications the 
plaintiff bank for loans, Graber applied for loan $25,000 
enable him carry his operations for the approaching season. This 
application was presented the board directors the bank meet- 
ing which the defendant was present. this time, appeared that 
Graber was indebted the bank two notes, one for the sum 
$4,800, dated March 21, 1921, and the other for $5,178.95, dated 
February 1923. 

Owing the failure Graber meet his prior obligations, 
and because the defendant had not complied with former oral promises 
guarantee his son’s indebtedness the bank, strong objection 
the granting the new loan was made. 

action the two notes held the bank, the the 
bank, one Bishop, who was also director, testified follows: 


reported the board that Mr. Graber had asked for loan 
$25,000 for cattle for that year, and one our board directors 
spoke up, and said that should not have any more money; that there 
were two notes the bank that his father had promised guarantee 
and had not done when requested. That was talked over pro and 
eon, and Mr. Louis Graber (the defendant) got and said that they 
needed money make money with; that they had lot pasture, and 
they had have money get cattle put these pastures; and 
said the board, ‘If you will loan $15,000, will assume the pay- 
ment Bert’s other two notes, and you will never lose dollar.’ 
also asked his request not put the minutes what said about 
assuming the payment Bert’s other two notes. made the state- 
ment that, did not pay these notes while was alive, had his 
will fixed that the notes would good died before had paid 
them. told the board that these cattle were going his pasture 
and that they would his The board then voted him and 
Bert $15,000 the condition have 


This testimony was corroborated other who were pres- 
ent the meeting. 
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The defendant denied. the testimony the directors with reference 
his assumption his son’s prior notes. also denied that was 
any way interested his son’s business and testified that received 
none the profits from the sale the cattle purchased with the 
000 loan and that the were pastured land belonging 
Graber held him lease. 

was held that the evidence was insufficient show that the de- 
fendant was engaged joint enterprise with his son and that, there- 
fore, not held liable oral agreement pay the two 
notes signed the son which this action was brought. The follow- 
ing paragraphs are quoted from the court’s opinion: 


may admitted that evidence transactions subsequent the 
$15,000 loan would little value, appeared from the evidence 
that the defendant and his son obtained the loan further joint en- 
terprise, and the bank, fact, relied upon representations which 
had right rely upon with respect alleged joint enterprise. 
But, viewing the testimony the plaintiff’s witness whole, and 
taking into consideration all the surrounding facts and circumstances, 
other conclusion can arrived excepting that the bank fully knew 
that the loan was for the sole benefit Graber, and that the de- 
fendant had interest the proceeds the loan, the transac- 
tions subsequent the loan. any rate, any interest which the de- 
fendant might have had procuring this loan, any benefit which 
might have him, amounted mere incidental interest 
benefit, and therefore was not the main object and purpose for which 
this loan was procured. 

assuming that the defendant did have interest this loan, 
what consideration did the bank part with, and what advantage ac- 
the defendant the transaction? There evidence the 
that the bank would have denied this loan either the defendant 
individually, Graber and the defendant. The defendant’s 
individual note, unsecured, would have represented ample security 
the bank, account his large financial ability. The responsibility 
the defendant would have, also, amply secured joint note. The al- 
leged oral promise, therefore, the defendant assume the individual 
pay the debt third party, without consideration; and such obliga- 
tion, not being writing and expressing consideration, and not being 
signed the person charged, plainly brings within the purview 
the statute frauds above referred 


DEPOSITOR NOT ENTITLED RECOVER AGAINST DIREC- 
TORS INSOLVENT BANK FOR LOSS DEPOSIT 


That depositor insolvent bank has cause action against 
the directors the bank for damages for loss deposit caused the 
insolvency the bank, where the insolvency the result the failure 
neglect the directors perform the duties their office, unless 
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the depositor has suffered wrong distinct from that suffered other 
depositors and creditors the bank, the holding Douglas Dawson, 
130 Rep. 195, decision the Supreme Court North Carolina. 
Such damages, the court holds, should recovered the receiver the 
bank, the representative all those who have claims upon in- 
terest the bank’s assets. 

One the plaintiffs the action was the executrix Miley Jones, 
and the defendants were the directors the Farmers’ Bank Trust Co., 
which was engaged business Grange, C., prior December 
16, 1920. appeared that the time her death Miley Jones was the 
owner certificate deposit for the sum $1,400, which had been 
issued her September 24, 1920. The other two plaintiffs were per- 
sons whom the certificate had been assigned her. 

the time the action was brought, the Farmers’ Bank was the 
process liquidation, and its assets were the hands receiver. 
There were assets available for the payment dividends any ap- 
preciable amount upon the claims unsecured and depositors. 

The plaintiffs alleged that the bank became insolvent result the 
failure the defendants perform the duties imposed upon them 
directors the bank its by-laws, rules and regulations, and the 
laws the state North Carolina. was further alleged that the de- 
fendants, with knowledge that the bank was insolvent, caused statements 
showing the bank solvent published newspapers, and that 
Miley Jones, believing such statements true and relying the truth 
thereof, made the deposit represented the certificate deposit. 

was held that the plaintiffs were not entitled recover for the rea- 
son that sums recovered from the defendants, damages for negligent 
and wrongful acts causing the insolvency the bank, would assets 
the bank, which, under the laws North Carolina, could recovered 
only the receiver, the representative all those having claims upon 
interest such assets. holding the court said: 

loss the deposit, evidenced the certificate, was caused 
insolvency the bank. alleged that the insolvency the 
bank was the result the failure and neglect defendants per- 
form the duties imposed upon them, directors, the by-laws, rules 
and regulations the corporation, and the laws the state. These 
duties are alleged specifically the complaint; the failure neglect 
perform these duties was wrong, primarily the corporation; 
damages sustained the corporation reason such default 
negligence defendants were recoverable the corporation; the 
claim for such damages, upon the involuntary liquidation and disso- 
lution the corporation passed and vested the receiver, 
asset for the payment creditors and depositors and for distribution 
among the stockholders. 

facts alleged the complaint not show any wrong peculiar 
plaintiffs Miley Jones, whom the certificate deposit was 
issued. There allegation that defendants either them made 
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any representation her individually the conditions the bank, 
prior the making the deposit, originally, while the same was 
the bank. The statements alleged have been published, showing that 
the bank was solvent and worthy credit were not made Miley 
alone but, alleged the complaint, Miley Jones and the public. 
The loss which have sustained reason the insolvency 
the bank injury them, common with other creditors and de- 
positors the Farmers’ Bank Trust Co. The facts alleged the 
complaint not constitute cause action against defendants upon 
which plaintiffs alone may recover. Sums recovered defendants, 
damages for the negligence and wrongful acts alleged the complaint 
the cause the insolvency the bank, would assets the bank, 
and should recovered the receiver, the representative all who 
have claims upon interest such assets. 

not hold that upon proper allegations depositor 
stockholder, suing his individual right, may not recover officers 
directors corporation, engaged the banking business, under 
the laws this state, damages for wrong done him personally. 
The high standard duty, which officer director bank owes 
its depositors and stockholders, consistently maintained 
and rigidly enforced this court, its decisions, will upheld and 
without modification. Damages, however, resulting from breach 
official duty, whereby the bank becomes insolvent, and thus unable 
pay depositors, are and should recovered the re- 
ceiver damages resulting from breach duty which the officer direc- 
tor owes the depositor, individually, may properly re- 
covered the depositor who has suffered loss peculiar 
himself. The right action, the individual creditor, depositor 
stockholder against officers directors, not affected the receiver- 


PROVISION NOTE FOR ATTORNEY’S FEES VALID 


The Uniform Negotiable Instruments Law (§2) provides that the 
negotiability instrumént not affected the fact that pro- 
vides for attorney’s fees case payment shall 
not made maturity.’ 

But the Negotiable Instruments Law contains provision with re- 
gard the validity such clause and there is, seems, conflict 
among the states the question has arisen whether such 
provision promissory note can enforced. Most the states 
which have passed upon the question have decided favor the 
validity the provision for costs collection attorney’s fees. 

New York one the states which holds that provision this 
kind valid. The question was passed upon recently the New York 
Supreme Court the case Commercial Investment Trust 
Eskew, 212 Supp. 718. The note sued that case provided 
for fifteen per cent. the principal and interest the note at- 
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torney’s fees, case the note should placed the hands at- 
torney for collection. The defendant contended that this provision was 
unfair, unjust and against the policy the state New York but the 
court held that the provision was valid and enforceable. 

The following paragraphs are quoted from the court’s opinion: 


such provision should held against public policy, 
that encourages litigation, not believe. can more consistently 
argued that such provisions would spur the obligors greater efforts 
pay their notes when due, order save such fees; thus encouraging 
the fulfillment contracts and lessening litigation. 

such provisions oppressing debtors, they apply and burden 
one who has not contracted therefor. vitiate such provision 
the ground that oppresses the debtor not warranted fact. Saving 
the debtor from oppression should not mean relieving him from the 
force his own contract and the effects his own default absolv- 
ing him from his contractual liability, and transferring the burden 
assumed the one for whose benefit engaged assume it, unless 
least the obligation destroyed its face unjust and oppres- 
sive. the enacted law does not, the courts should not, under the 
guise relieving from oppression, grant absolution parties from en- 
gagements duly contracted, that are neither unreasonable, unfair, nor 
unjust. 

the courts this state are the opinion that provision 
note, such the one question herein, not unreasonable, unfair, nor 
unjust, and itself, abstract question, fair inference from 
the decision the Appellate Division, Third Department, the case 
First National Bank Brownsville Fleitmann, 168 App. Div. 75, 
153 869, which the court holds that such provision 
promissory note, made another state where the provision valid, 
valid and will enforced the courts this state; and, from the 
decisions that such provisions promissory notes are not usurious, see 
International Motor Co. Palmer, Misc. Rep. 214, 155 Supp. 
357; Webster Roe, 124 Rep. 110, 207 Supp. 102. 

fee, contracted for herein, per cent., not exorbitant nor 
unreasonable, but the contrary just and fair; known and ac- 
cepted the business world generally the fee charged collection 
agencies for making collections. 

what entitled great weight, determining the policy 
the state regard provision the character question, that 
the legislature, after requiring, subdivision section the 
Negotiable Instruments Law, that negotiable instrument ‘must con- 
tain unconditional promise order pay sum certain money,’ 
enacted, section said law: 

the sum payable sum certain within the meaning this 
for attorney’s fee, case payment shall made maturity.’ 

fair deduction from such law that the lawmaking body the 
state, not only does not regard such provisions, the one question 
above, beyond the pale, contrary public policy, but apparently 
puts its stamp aproval thereon. fair inference that the legisla- 
ture such law recognized such provision coinciding with the 
publie policy the state. 
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the opinion that the provision question, the instant 
ease, neither unfair, unjust, oppressive nor unconscionable, and that 
not against the policy the state New York, and that not 
unlawful provision and measure for 


COLLECTING BANK LIABLE RECEIVING DRAFT PAY- 
MENT CHECK 


There are two things which collecting bank may not with safety. 
may not send checks entrusted for collection direct the bank 
which the checks are drawn. may not receive payment 
such checks anything except money. violates either these rules, 
the absence agreement permitting so, will generally 
held liable the owner the checks for the amounts which they 
represent. 

One peculiar thing this connection that the consent the 
holder checks that they may sent direct the bank which they 
are drawn does not authorize the collecting bank receive payment 
draft, fact, anything except currency. If, under such 
the collecting bank does receive draft payment and 
unable collect the draft because the failure the bank which 
the checks were drawn prior the presentment the draft, the collect- 
ing bank will held liable the holder the checks. This point was 
decided the Supreme Court Washington the recent case 
National Bank Brewster Commercial Bank Trust Co., published 
full among the legal decisions this issue. 

would seem that where the owner the check agrees that his col- 
lecting agent may send direct the drawee bank, the collecting bank 
would fully justified receiving draft payment and would not 
required insist upon shipment currency. But deciding the 
question this way, the Supreme Court Washington was able cite 
its authority decision the United States Supreme Court, Federal 
Reserve Bank Malloy, 264 160, Sup. Ct. Rep. 296. This de- 
cision was published and commented the April, 1924, issue the 
Banking Law Journal. 


Trust Agreement Among Bank 
Stockholders Held Invalid 


voting trust agreement among the stockholders banking in- 
stitution, placing the voting power the hands officers and directors 
the bank for period years has been held invalid Judge Pros- 
kauer the Supreme Court New York County the National 
Liberty Insurance Co. America Bank America and Others, 
opinion handed down 9th. 

Such agreement, the court holds, contrary the declared pub- 
lic policy the state New York and also contrary the New 
York Stock Corporation Law amended 1925. 

Under the agreement before the court, the stockholders, who were 
parties thereto, gave the trustees not only the voting power but au- 
thority consent the merger consolidation the bank with any 
other institution upon terms satisfactory them. The trustees were the 
president and director, vice-president and director and director the 
defendant bank. 

Prior 1901, the validity voting trust agreements New York 
was matter uncertainty. that year, amendment the Stock 
Corporation Law was passed authorizing voting trust agreements for 
period not exceeding ten years. This section the law, however, was 
amended 1925 the addition the following sentence: ‘‘This sec- 
tion shall not apply banking corporation.’’ appeared that, al- 
though the agreement question was executed prior the date this 
amendment, many the shares stock were deposited under sub- 
sequent thereto. 

The proceeding was brought just prior stockholders’ meeting 
called the officers the defendant bank for the purpose voting 
upon increase the bank’s capital, which was expected that 
majority the stock would voted under the trust agreement 
favor the increase. The defendants alleged that the injunction pro- 
ceeding was instituted persons who were attempting purchase the 
bank’s stock with the ultimate purpose consolidating with another 
bank. Answering this, the court said: ‘‘This not germane the con- 
troversy. Anyone has the right buy the stock. such consolidation 
should attempted, there are well-settled remedies the law pro- 
minority stockholders.’’ 

The court continued the preliminary injunction heretofore granted 
pending appeal the Appellate Division the Supreme 
The decision the court, full, follows: 
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Plaintiffs sue restrain the individual defendants from voting, and 
the corporate defendant (hereafter called the bank) from permitting 
voted, stock the bank held the individual defendants voting 
trustees under voting trust agreement dated December 31, 1924. The 
plaintiff National Liberty Insurance Co. America owns 2,500 shares 
the bank’s stock, valued approximately $900,000. The 
Tompers holds voting trust certificates for 1,024 shares such stock, 
worth approximately $350,000. The bank subject the state bank- 
ing and corporation laws. The individual defendants are, and were 
December 31, 1924, respectively the president and director, the vice- 
president and director, and director the bank. The voting trustees 
hold majority the stock the bank. substantial portion this 
they acquired subsequent March 12, 1925, the date amendment 
section the Stock Corporation Law, eliminating banks from the 
scope its provisions, which regulate the creation voting trusts. The 
attorney-general, amicus curiae, behalf the banking department, 
supports the motion. the agreement the stock transferred 
record the trustees (or their nominee) voted them for ten 
years; any stockholder may become party. prescribes course 
policy for the voting trustees. Accentuating their unlimited discretion, 
paragraph provides that they may, but are not bound, follow the 
demands majority the certificate holders. This voting trust 
agreement bank stock with bank officers and directors voting 
trustees. 

The precise question whether against the declared public 
policy this state permit stockholders bank, retaining dll bene- 
ficial interest their stock, turn over the voting power, even 
voting trust agreement, officers and directors the bank. Banking 
business affected with public interest (Noble State Bank Has- 
kell, 219 S., 104; McLaughlin Dillingham, 264 370). has 
peculiar obligations and correlative peculiar restrictions upon its man- 
agement. Its directors are charged with serious responsibility. They 
must take oath office sacred that public officer (Banking 
Law, sec. 124). They are required section 131 the Banking Law 
make independent audit the affairs the bank least an- 
nually. They cannot discharge this duty through their officers. The re- 
sponsibility placed upon the directors per se. Every one required 
own, and make oath that owns, beneficially ‘‘in good faith’’ and 
his own right, stock the value $1,000. Its stockholders are under 
double liability (Banking Law, sec. 124). For the protection 
their legitimate self-interest such double liability invoked 
cause them choose directors who will faithfully discharge these im- 
portant duties and exercise check upon the officers. The statutory 
scheme clear that there should domination neither directors 
officers nor stockholders directors. this end the Legislature 
enacted section the General Corporation Law that ‘‘no officer, 
clerk, teller bookkeeper corporation formed under subject 
the Banking Law shall act proxy for any stockholder any meeting 
such Directors are embraced within the word ‘‘officer’’ 
(Two Opinions Attorney-General, 1912, 285; Eastman Tel. 
Co., App. Div., 563; Tarbell Eaton, Hun, 209, 113 Y., 623). 
made the authorities cited defendants between cer- 
tain aspects proxy and voting trust. They not reach the 
heart the matter. While, pointed out Cushing Voting Trusts 
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(p. 124), the proxy creates temporary relation, and the voting trust 
confers qualified title with irrevocable authority, the statutory pro- 
hibition against proxies bank officers here significant the extent 
that logically imported into the situation presented. stated 
J., Schley Andrews (225 Y., 114), while 
statute may have ‘‘no direct bearing the question being considered, 
sidered determining policy. Issuance mere proxy 
bank stock bank officers for one meeting forbidden. fortiori ir- 
revocable authority bank officers vote stock over period ten 
years under naked trust must reality transgress the legislative 
declaration 

Prior the amendment 1925 voting trust bank stock, did 
not name voting trustees, officers, directors employees the bank, 
might have been valid. device could have been valid which the 
voting right, disassociated from beneficial ownership bank stock, 
should lodged its officers. Its stockholders, response the urge 
legitimate self-interest, are called elect freely board directors 
that shall neither dominated officers nor self-perpetuating. the 
officers and directors may control elections, the statutory independent 
audit directors for the protection stockholders and depositors be- 
comes futile gesture. not (nor indeed the plaintiffs) impute 
improper motive those who created this agreement. The invalidity 
lies not their motive, but the device itself. essentially lends 
against policy, irrespective whether has been improperly 
used. This illegality taints the agreement whether not regarded 
created independently the provisions section the Stock 
Corporation Law. 

There much contention argument and brief whether any 
voting trusts are valid dehors the statute. This question cannot receive 
answer and need not for the purposes this motion. The law 
has been admirably stated two textwriters, Mr. Marion Smith the 
Georgia Bar Columbia Law Review, page 627, and Professor 
Maurice Wormser the New York Bar Columbia Law Review, 
page 123. The former writes from viewpoint antagonistic the com- 
mon-law validity voting trusts; the latter from opposite viewpoint. 
Their the case law, however, are substantial accord. 
Bostwick Chapman, generally referred the Shepaug Voting 
Trust Case (60 Conn., 553, Atl., 32) 1890 (afterwards followed 
New Jersey (Cone Russell, Eq., 208), held that was ipso 
facto against policy the voting power from the bene- 
ficial ownership stock. has been followed the great weight 
authority (see cases cited Mr. Smith Columbia Law 
Review, page 628, footnote and repudiated substantial minority 
other American authorities cited Mr. Smith page 629 and 
Professor Wormser. Between these extremes middle ground 
general upon which the ultimate decision this motiom 
will rest. For certain purposes, such protection 
threatened insolvency, security for loans, execution legiti- 
mate plan corporate management specified the agreement 
pooling (in jurisdictions where they are valid), and generally 
where the voting trust coupled with interest the trustees, all 
jurisdictions sustain the legality the voting trust. Compare Cone 
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Russell (48 Eq., 208), which holds that general voting trust 
agreement ipso facto void, with Frost Carse (91 Eq., 124), 
which holds voting trust agreement valid where its stated purpose 
was preserve the identity those who formed and developed the 
and protect the stock from purchase the German 
ernment agents during the World War.’’ 

the other hand, voting trust agreement held valid where its 
purpose contrary accepted policy. The test thus stated 
Professor Wormser: ‘‘A voting trust agreement should not 
demned per se. The validity the trust should made dependent 
upon the purposes for which the trust created, the powers that are 
and the propriety the objects Mr. Smith states 
it: separation the voting power stock from its real beneficial 
ownership, irrevocable for fixed period, contrary policy 
and void unless: (1) with, protect, interest, (2) 
made carry into effect some determined plan policy which the 
voting trustee bound, (3) merely pooling contract under 
which the real owners reserve the right direct the voting trustee.’’ 
Defendants establish most that voting trust legal comport 
with general law and policy, and not otherwise. The vice found this 
agreement would invalidate under these fairly stated rules even 
those jurisdictions which independent statute approve proper 
voting trust agreements. states determined plan; not coupled 
with interest; secures debt; not accessory pool, and 
there impropriety its declared object vest voting power 
officers. 

Moreover, any such agreement must stand fall upon section 
the Corporation Law passed section 1901. have found 
decision any court this state decide whether 
theretofore valid voting trust agreement could made. Examina- 
tion the leading text-books that period discloses that the law was 
regarded unsettled and inharmonious (Clark Marshall Private 
Corporations, 1900 Ed., 2019; Cook Corporations, 1898 Ed., 
1186). The latter author, describing what now voting trust 
agreement, says: ‘‘Another plan was place the stock the various 
parties the hands trustees with power transfer the stock them- 
selves and hold and vote the same. But this plan failed. 
The courts held that any holder trustee’s certificate might any 
time demand back his part the stock.’’ noteworthy that the 
1903 edition Cook Corporations writes (at page 1361): ‘‘In 
1901 the Legislature the state New York declared the policy 
that state, the ‘pooling’ stock, enacting statute,’’ ete. 
Professor Wormser places the date the shift opinion 
favor voting trusts 1905. Thus 1901 the Legislature statute 
authorized the employment this voting device which had not yet been 
approved the courts New York and had been disapproved the 
large majority other courts which had considered it. fair in- 
ference that the Legislature intended preempt this field the law 
and lay down the conditions under which alone this novel voting 
scheme could used. The agreement, thus regarded based the 
statute, invalid for the foregoing reasons which invalidate dehors 
the statute. The statute purely permissive. does not validate 
voting trust agreement other respects against policy. Com- 
with fundamental law and policy are still essential 
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such arrangement. While find authority square upon this point, 
the reasoning Manson Curtis (223 Y., 313, 319) most per- 
suasive. There stockholders made agreement not formal voting 
trust, but unite corporate policy and upon the officers whom they 
would but they agreed also that named person was control the 
company’s conduct and that the directors were substantially abdicate. 
J., sustaining squarely the general validity agreement among 
stockholders continue stated policy, writes: ‘‘Agreements upon 
sufficient consideration between them such intendment and effect are 
valid and binding they not contravene any express charter 
statutory provision, contemplate any fraud, oppression wrong 
against stockholders, other illegal But holds the 
particular agreement void because contemplated illegal object 
depriving the directors power actually manage the corporation. 
Similarly here, proper under the statute create voting trust 
particular binding statutory form such agreement among stockholders 
was referred Judge Collin), provided contemplates ‘‘il- 
legal 

The illegality its object, heretofore outlined, renders void even 
viewed the creation the statute. Moreover, there are other 
features the agreement which expressly detail violate the require- 
ments section 50. Every other stockholder entitled become 
party the agreement. Therefore the agreement may not impose such 
onerous terms, wholly unrelated the essentials voting trust, 
would reasonably deter other stockholders from becoming party it. 
prohibitive fee were assessed stockholders condition precedent 
deposit stock, there would substantial denial the statutory 
right all stockholders join in. This agreement contains provisions 
essentially destructive this right. Stockholders are required 
give the trustees not only voting power, but authority consent 
the merger consolidation the bank with any other institution upon 
any terms they deem fit; accept place the shares deposited any 
shares any amount issued exchange therefor merger and 
consent the dissolution the bank. Paragraph indeed adds that 
these particular powers are not deemed exclusive, but that the vot- 
ing trustees shall entitled exercise all powers ‘‘as the absolute 
owners the deposited stock.’’ depositing stockholder must not only 
strip himself voting power, but, while retaining his beneficial in- 
terest, permit these trustees, their successors, substantially treat 
the stock any way they wish. The statute compels the voting trustees 
procure new certificates with indorsement that they were issued 
pursuant voting trust agreement, and thus put upon notice any 
person who deals with such certificate. This agreement negatives this 
salutary requirement permitting the trustees exchange for cer- 
tificates not their own names and indorsed, but the name 
their nominees. While the stock deposited stated ‘‘to wholly the 
order and under the control the they assume respon- 
sibility whatever except for actual misfeasance; yet any trustee may 
become director officer the bank, receive compensation therefor, 
become pecuniarly interested any transaction with the bank fully 
though were not trustee all. The trustees (paragraph are 
authorized transfer sufficient number shares stock give any 
person the statutory qualification director, provided nominated 
the trustees, and must agree the end his term forthwith 
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return the trustees the qualifying shares held. This purports 
destroy the statutory requirements that bank director must not only 
stockholder his own name, but must make oath that owns the 
stock his own right good faith. For these additional reasons the 
agreement cannot sustained under the statute irrespective the 
amendment March 12, 1925. That amendment also fatal the 
validity this agreement viewed statutory voting trust. pro- 
vided that section should not apply banking corporations and 
went into effect immediately. While the agreement was dated Decem- 
ber 31, 1924, much the stock was deposited under subsequent 
March 12, 1925. These deposits could not validly made. 

not lose sight the saving clauses the Statutory 
tion Law, but Hiscock, Ch. J., wrote Matter Wentworth (230 
Y., 187) repealing statute which preserves rights contemplates 
definite and substantial ones which are, are the nature of, vested 
property rights and not mere inchoate personal priviliges which 
legal sense one has indefeasible vested claim.’’ This voting trust 
agreement was continuously process potential enlargement unless 
and until all stockholders became party it. The law required 
preserve that right all stockholders. Those who deposited under 
prior March 12, 1925, did implied condition that all other 
stockholders might validly thereafter likewise. There were vested 
property rights fixed prior March 12, 1925. When the Legislature 
withdrew banks from the provisions the act necessarily terminated 
the valid existence this agreement, both those who attempted 
violation the statute come thereafter, and those who had 
theretofore come upon the condition implicit the agreement that 
others could continuously and validly come in. Nor does this conclusion 
violate the rule statutory construction against retroactive effect. ‘‘A 
statute does not operate retrospectively when made apply 
future transactions, merely because those transactions have relation 
and are founded upon antecedent (Opinion Richardson, J., 
Johnson United States, Court Claims, 157, 171). The 
amendment 1925 applied this agreement one continuously 
inchoate and rendered its illegal. 

The situation distinguished from that considered Cameron 
statute, two water works companies had entered into agreement 
and had called the meetings stockholders required 
statute ratify the agreement. The statute authorizing the consolida- 
tion was then repealed. The court held that under the reservations 
the statute the companies had the right secure the ratification the 
agreements which they had fact made subject such ratification. 
There was question there permitting other persons become 
parties the agreement after the effectiveness the statutory prohibi- 
tion. Defendants urge that this agreement can sustained the sub- 
stitution as.voting trustees those alternates who are not bank directors 
officers. None these alternates, however, appears have signed 
become party the agreement. They could become trustees only 
the event the death, resignation, inability refusal act’’ the 
named trustees. was never contemplated that the word 
should deemed include this legal inability based upon the fact that 
the trustees were officers, which was known the time the execution 
this agreement. The intent the parties was that the three named 
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voting trustees should act except only otherwise stated. Nor would 
this course permissible under the 1925 amendment here construed. 
Equally untenable the suggestion that the court should treat this 
genuine trust agreement and under general equity powers designate 
trustee effectuate its purposes. not real trust agreement 
the kind under which equity exercises such function, but mere voting 
trust agreement. signer this agreement would doubt view with 
astonishment the transmission his voting rights the nominee the 
court. There was never such intention. 

Defendants urge that the determination these questions should 
made only trial and not motion. There substantial question 
fact, however. The only serious dispute concerns allegations that the 
actions are instigated persons who are attempting buy the bank’s 
stock with the ultimate purpose consolidate with another bank. 
This not germane the controversy. Anyone has the right buy 
the stock. such consolidation should attempted, there are well- 
settled remedies the law protect minority stockholders. Even 
proper desire defeat such plan cannot justify the creation 
illegal voting trust officers and directors the bank. the views 
here expressed are correct, the corporate action purported taken 
under this voting trust agreement would result the greatest confusion 
and hardship. therefore the general interest continue the in- 
junction. vital immediately increase the capital this bank 
and beneficial stockholders, the required amount, wish do, such 
action can readily taken despite the injunction. The status quo 
should therefore preserved. should noted that though the 
parte injunction was issued the original complaint the action 
brought the National Liberty Insurance Co. America was stipu- 
lated counsel argument that the motion before should de- 
termined the amended complaint, and the order may recite this 
stipulation made argument. Motion granted. Settle order notice. 


The Law Bank Checks 


Consideration— Continued 


Consideration the Decisions Defining the Rights and Liabilities the Bank, 
Its Depositors and Other Parties Checks 


JOHN EDSON BRADY and FRANK 


NOTE. This the sixteenth series articles dealing with 
the Law Bank Checks. Subsequent articles will take Present- 
ment, Protest, Clearing Houses and other phases this 
branch the law. 

Each article will made complete possible and will 
undertake refer every decision the American Courts deal- 
ing with the subject under discussion. 


92. Checks given gambling transactions. 
93. Checks given under duress. 

Accommodation checks. 

95. Gift check. 

96. Absence failure consideration. 


§92. Checks given gambling transactions. 


check based upon illegal consideration unenforceable be- 
tween the immediate parties. This applies many instances checks 
arising out gambling transactions. general rule law that, 
where the parties agreement have engaged undertaking which 
the courts cannot decently afford touch, the law will leave them 
where finds them. other words the law will not lend its aid 
secure for either party illegal immoral undertaking ad- 
vantage which, except for the illegality immorality the trans- 
action, might entitled. So, has been held that the payee 
check, representing his share the profits speculation cotton 
futures, enforce against the 

And where the owner race horse gave his check county 
agricultural society fee enable him enter his horse race 
and compete for the premiums offered the society, was held that 
suit could not maintained the 

26. Glass Childs, Ga. App. 520, Rep. 920 where the court said: 
“Where act which from beginning end eontrary policy in- 
complete, and something remains done complete according the 


original undertaking the parties thereto, the courts cannot afford assist 
the completion the illegal act.” 


27. Comly Hillegass, Pa. St. 132. 
182 
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One who makes bet horse race delivering his note check 
persons conducting pool room hotel and afterwards pays the 
amount his loss may recover the amount from the owner 
the hotel, where the gambling was conducted with the knowledge the 

the loser game chance pays his losses cash the courts will 
not, the absence right conferred upon him statute, aid him 
recovering the money paid. the other hand, delivers his 
check, other negotiable obligation payment his losses the courts 
will not enforce the instrument against him, least while the 
hands the original payee.?® 

And where person cashes check drawn his order, knowing that 
the drawer wishes the ‘money for gambling purposes, will not 
allowed recover the Under Washington statute, which 
rendered void, except the hands holders due course, all instru- 
ments securities, ‘‘the consideration for which shall money, 
other things value won playing any unlawful game,’’ was 
held that the provision invalidated not only check given 
payment sums already lost gambling, but also check 
given before the beginning their that might 
have funds wherewith 

But where the payee check cashes for the drawer, not know- 
ing that the drawer’s intention gamble with the proceeds, the 
payee not precluded from 

After person has lost money the gaming table, gives his 
check person who was not party the game, for the purpose 
raising money with which settle his losses, the instrument may 
enforced against him the This even though the payee 


28. Kemp Hammond Hotels, 226 Mass. 409, 115 Rep. 572. 


29. Edgell M’Laughlin, Pa., Whart. 175, Fuller Hutchings, Cal. 523. 

The payee checks given settlement gambling debt cannot recover 
thereon from the drawer. Lloyd Robinson, Tex. Civ. App., 160 Rep. 128. 

While wager whether judgment can cannot con- 
sidered wager upon game, within the meaning the Colorado statute, such 
check void between the original parties, being contravention sound 
policy. Boughner Meyer, Colo. 

the right holder due course recover such see article 
Holders Due Course, published later. 

30. Camas Prairie State Bank Newman, Idaho 719, Rep. 833. 
“The courts will not lend their aid assistance violation the laws the 
state, aid abet the commission crime.” 

See also Cutler Welsh, 497. 

The payee check cannot enforce against the drawer where appears 
that the check was given for money advanced the drawer, which money 
subsequently lost gambling house conducted the payee. Garza Rich- 
mond, Tex., 249 Rep. 889. 


31. Ash Clark, Wash., 390, Pac. Rep. 351. 
32. Camas Prairie State Bank Newman, Idaho 719, Pac. Rep. 833. 
33. Wyman Fiske, Mass. Allen) 
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the check aware the time delivered him that the drawer’s 
object raising the cash pay gambling losses, already 


93. Checks given under duress. 


Duress that degree constraint danger, either threatened 
actually existing, which sufficient overcome the mind person 
ordinary firmness. check other instrument given under duress 
not between the immediate 

check given under duress not void contract, but voidable only, 
and may subsequently ratified the 


94. Accommodation checks. 


The rules which regulate the liability parties 
paper have little application bank checks, for the apparent reason that 
checks are rarely signed for accommodation. accommodation in- 
strument one which one the parties puts his name without 
sideration for the purpose loaning his some other person, 
who provide for its payment maturity. check, being payable 
immediately upon demand, not ordinarily resorted means 
loaning credit this manner. person might, course, draw his 
check and deliver the payee merely way accommodation, 
with the understanding that the payee would provide the money for 
the payment the check prior its presentment for payment. 
such the drawer would liable the check the same manner 
though had been delivered upon sufficient consideration with 
the exception that could not enforced against him the 
commodated party, the payee. The drawer, such would 


35. Overstreet Dunlap, Ill. App. 486; Bush Brown, Ind. 573; 
Green Ia. 461; Hullhorst Neb. 57; Schultz 
Catlin, Wis. 611. 

duress, see article Holders Due Course, published later. 


36. Brown Worthington, 152 Mo. App. 351, Rep. 93. this 
ease defendant gave the plaintiff option certain property designated 
price, but raised the price when the plaintiff called for delivery. get pos- 
session, the plaintiff gave the defendant check which subsequently paid. 
was held, that the payment was ratification and the plaintiff could not recover 
back the amount the check. the opinion was said: “While party may 
recover back money paid under such circumstances constitute duress, yet 
also true that contract secured duress not void, but voidable only, and 
may rendered valid subsequent ratification; and this being true party 
may, after passing from under the influence which may have amounted duress 
ratify the same, and does ratify recognizing valid contract, 
may, his conduct, preclude himself from afterward avoiding it.” 

Where debtor was threatened his creditor with arrest did not 
settle certain claim, and third person who was present gave his check for the 
amount the debtor, which the debtor indorsed the creditor, was held, that 
even this constituted duress the debtor, the drawer could not plead 
action against him the check. Carr Roundtree, Ga. App. 393, 
Rep. 589. 
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liable holder for value, even though such holder had knowledge 
the under which the check was 

Indiana case appeared that the purchasers tract land 
owned the plaintiff offered him two checks payable his order 
payment the purchase price. The plaintiff refused accept the 
checks and demanded cash payment. The purchasers then requested 
the defendant bank cash the checks that they could pay the plain- 
tiff. 

The defendant bank, after inquiring from the drawee bank whether 
would pay the checks and receiving affirmative reply agreed 
advance the money. Accordingly, when the plaintiff delivered the deed 
the land, the defendant his account with the amount the 
checks. the request the defendant the plaintiff indorsed the 
checks that the bank might present them for payment. The plaintiff 
did this without consideration and solely for the the 
defendant bank. 

One the checks was dishonored upon presentment, and the de- 
fendant charged the amount thereof against the plaintiff’s account. 
The plaintiff then brought action gaainst the defendant recover the 
amount the check. 

was held that the plaintiff indorsed the checks without con- 
sideration and for the bank’s accommodation, the bank was not en- 
titled charge back the dishonored check. Accordingly, judgment 
for the plaintiff was 

New York the proof showed that the defendant made his 
accommodation check and delivered third party applied 
particular purpose. The check was diverted from the purpose for 
which was given and was taken the plaintiff account pre- 
existing debt. was held that under the the plaintiff 
was not bona fide holder for value and was not entitled recover, 
even though did not know the accommodation the 


95. Gift Check. 
gift defined voluntary and gratuitous transfer property. 
said that gift contract, but differs from the ordinary con- 
tract that made without consideration moving from the trans- 
feree. The gift, valid, must completely performed. any- 
thing remains done complete the gift, that part which remains 


37. Uniform Negotiable Instruments Act, Sec. reads follows: “An 
accommodation party one who has signed the instrument maker, drawer, ac- 
ceptor indorser, without receiving value therefor, and for the purpose lend- 
ing his name some other person. Such person liable the instrument 
holder for value, notwithstanding such holder, the time taking the instru- 
ment, knew him only accommodation party. 

38. First Nat. Bank Milltown Gibbs, Ind., 141 Rep. 264. 
39. Harris Fowler, Mise. 523, 110 Supp. 987. 
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undone cannot enforced. the gift not completed during the 
lifetime the donor his death revokes that part which has been per- 
formed. Delivery the subject the gift one the essential steps 
the completion valid gift. The owner must part. with his do- 
minion and control before the gift can take effect. But, when the owner 
has parted with his control and delivered the subject matter the donee 
with intent give, the gift completed and cannot repudiated 
the donor. 

future date, this mere promise which, being unsupported con- 
sideration, cannot enforced law. If, however, the cash actually 
delivered there completed gift and irrevocable. If, instead 
delivering cash way gift, the donor delivers his check his 
banker and the payee takes the bank and has paid certified, 
here, again, the gift completely executed and irrevocable. 

But number cases has appeared that the drawer check 
has handed the payee, intending gift the amount money for 
which the check drawn; the payee has presented the check for pay- 
ment the drawee bank and payment has been refused (usually be- 
cause the death the drawer) the payee has then attempted en- 
force the check against the drawer, living, against his estate, where 
the drawer dead. such instances, however, the courts have held 
that the payee holds nothing more than the drawer’s mere order 
promise pay, which being without consideration, confers upon the 
payee enforceable 

The point that the delivery check the drawer the payee 
nothing more than promise give, which can not enforced the 
payee, was directly decided England early the year 1865. 
that case, father returning from journey placed check for £900 
the hands his infant son, and said its mother and nurse give 

40. California. Pullen Placer County Bank, 138 Cal. 169, Pac. Rep. 83; 


Edwards Guaranty Trust Savings Bank, Cal., 190 Pac. Rep. 57; Zeller 
Jordan, 105 Cal. 143, Pac. Rep. 640. 


Thresher Dyer, Conn. 404. 

Illinois. Martin Martin, Ill. App. 147. 

Indiana. Zehner Zehner, Ind. App. 334, 129 Rep. 244. 
Knapp’s Estate, Iowa, 197 Rep. 22. 

Kentucky. Foxworthy Adams, Ky., 124 Rep. 381. 

Maine. Guild Eastern Trust Banking Co., Me., 126 Atl. Rep. 872. 
Michigan. Second National Bank Williams, Mich. 282. 
Mississippi. Smythe Sanders, Miss., 101 So. Rep. 435. 

Oregon. Miller Medford National Bank, Ore., 237 Pac. Rep. 361. 


Louisiana case where the donor made gift check third party 
indorsement and delivery, was held that the gift was good, though the check 
was collected after the death the donor. Leroy, La., 103 So. 
Rep. 328. 


4 
q 
q 
; q 
$ 


THE BANKING LAW JOURNAL 187 


this baby; for himself and going put away for 
then locked the check his safe and died suddenly few days 
afterwards. was held that there was neither perfect gift to, nor 
valid declaration trust favor of, the 

New York case, the payee sought recover from the drawer the 
amount check which had drawn her favor gift. But the 
court said: ‘‘the action cannot maintained the theory that the 
check was valid gift. was naked promise. There broad 
distinction between the gift the check obligation third person 
and gift the donor’s promise pay.’’ 

Ohio case, the court said: the check was either paid 
the gift was incomplete; and the absence such payment 
acceptance the death the drawer operated revocation the 
check. The check the present instance was mere order 
authority the payee draw the and being without considera- 
tion, was subject countermanded revoked while remained 
uncollected the hands the 

The death the drawer and donor check revokes the payee’s 
authority draw the amount specified the check. follows that 
money paid the payee, after the drawer’s death remains the property 
the drawer’s 

Even those states which formerly held that check operates 
assignment the payee, was held that check, delivered the payee 
mere gift, and not paid certified the drawee, could enforced 
the But Pennsylvania case was held that where 
check drawn for the entire balance the bank, and the drawer in- 
tends the use the check, make gift another the entire 
fund, the check will operate equitable assignment. The position 
the payee the check was sustained that 


§96. Absence failure consideration. 

The Uniform Negotiable Instruments Act provides that absence 
failure consideration matter defense against any person not 
holder due course; and partial failure consideration defense 
pro tanto, whether the failure ascertained and liquidated amount 


41. Jones Lock, (Eng.) 149. 

bank pays check, delivered the payee mere gift, after the 
death the drawer, with knowledge that fact, liable for the amount 
the check the drawer’s estate. Pullen Placer County Bank, 138 Cal. 169, 
Pac. Rep. 740. 

42. Cloyes Cloyes, Hun (N. Y.) 145. 

43. Simmons Society, Ohio St. 457. 

45. Martin Martin, App. 147. Under the Negotiable Instruments 
Law, now force all states, check does not operate assignment. 

46. Taylor’s Estate, 154 Pa. St. 183. 
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party may estopped his conduct, however, from 
asserting that there was consideration for the making and delivery 


47. Uniform Negotiable Instruments Act. Sec. 28. New York Negotiable 
Instruments Law, Sec. 54. 

Schultze Cohen, 156 Supp. 610; Malone Hirsch, 167 Supp. 
723, 102 Mise. 724; Dorwart Hockett, 103 Neb. 651, 173 Rep. 596. 

The fact that there has been failure consideration for check 
defense action the check holder due course against the drawer, 
Murphree Wrens Motor Co., Ga., 106 Rep. 741, the hands his 
transferee. Douglass Burton, Neb. 832, 154 Rep. 718. 

48. Buckley Collins, 119 Ark. 231, 177 Rep. 920; Shapiro Rosen- 
stein, Pa. Super. Ct. 273. 


(To continued) 
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Banking Decisions 
this department are published each month all the important decisions the 


Federal and State Courts, involving questions pertaining the 
law banking and negotiable instruments 


BANK LIABLE FOR VALUABLES STOLEN FROM 
DETACHED SAFE DEPOSIT BOXES 


Bank Grottoes Brown, United States Circuit Court Appeals, 
Fed. Rep. (2d) 321 


The safe deposit boxes the defendant bank were kept its 
vault. Some the boxes were encased receptacles each which 
was secured steel door and lock. The others were not enclosed 
such receptacles but merely rested upon shelf and each was 
secured its own individual lock. The plaintiff kept his valuables 
box the latter kind. had never been the bank’s vault; 
the box had always been brought him the banking room. Burg- 
lars broke into the bank’s vault and burglarized the separate boxes. 
They were unsuccessful getting the boxes contained the 
receptacles and they did not open the bank’s steel safe, which was 
within the vault. was held that the evidence showed that the bank 
had not exercised ordinary care protecting the plaintiff’s valuables 
and that was liable him for the amount his loss. 


Action Hamet Brown against the Bank Grottoes. Judgment 
for plaintiff, and defendant brings error. 

George Conrad, Harrisonburg, Va., and George Bryan, Rich- 
mond, Va., for plaintiff error. 

John Paul, Harrisonburg, Va. (D. Earman and Ward Swank, 
both Harrisonburg, Va., the brief), for defendant error. 


was plaintiff below. kept some thousands dollars coupon 
Liberty Bonds, well some jewelry, safe deposit box which 
rented from the Bank Grottoes, plaintiff error here, and defendant 
below. For brevity, will called the bank, and the renter. 

June 29, 1921, burglars got into the bank and blew open 
the doors its vault. Its own cash and readily convertible assets were 
kept within the vault steel safe. The evidence does not disclose 


NOTE—For similar decisions see Banking Law Journal Digest (Third 


Edition) 339. 
189 


190 THE BANKING LAW JOURNAL 


whether there was any attempt break that open. there was, 
failed. There were also the vault two sets safe deposit boxes, differ- 
ing the way which they were secured from unauthorized entry. The 
boxes themselves seem have been all alike. They were the familiar 
oblong sheet metal containers, used most, not all, safe deposit vaults. 
Those one set, among which the renter’s was included, were not other- 
wise secured than separate lock each box. The boxes were put 
upon shelf within the vault. One who was within could stretch out 
his hand and remove any one them chose. could take where 
wished, and could open leisure with any stone tool which hap- 
pened available. Most this class boxes were opened while 
the vault elsewhere and their contents extracted. The other set, 
usual safe deposit boxes, were put into separate receptacles, each 
which was itself secured steel door and lock. Before the 
reached, this door had smashed. When much was 
successfully accomplished, the box could then taken out and its own 
lock the box itself broken open. There was uncontradicted 
evidence that after the burglary the appearance the protective doors 
these better guarded boxes indicated that burglars had attempted 
get into them and had failed. According the testimony, the renter 
had never been the vault; his box always being handed him the 
banking room itself. said that supposed his box, when the 
vault, was locked receptacle such had often seen the safe 
deposit vaults the cities. 

The bank says the court erred excluding from service the jury 
which tried the case all persons who were directors stockholders 
any bank, well all who were renters safe deposit boxes. The for- 
mer class was shut out upon motion the renter, over the objection 
the bank, whereupon the latter asked that box renter permitted 
serve, and such order was made. not find necessary consider 
what merit there might this assignment, under circumstances other 
than those disclosed this record. The jury, after the case was given 
them, twice reported their inability agree. Apparently, that 
time, neither party wanted put the expense and delay new 
trial, and they mutually stipulated accept majority verdict. The 
bank then knew who were the jury, and the agreement was clearly 
waiver any objection the way which they were originally selected. 

The renter, order recover, had prove that the bank had neg- 
take the measures safeguard his property customarily used 
that community ordinarily careful institutions, fairly 
size and other conditions with.it. For this purpose the-renter was 
entitled prove the general practice well-conducted country banks 
the neighborhood. He, course, could not show what this that 
particular institution did, and ask the jury its practice the 
standard the care which the bank was required conform. South- 


q 
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ern Railway Co. Mauzy, Va. 692, 285, and other cases too 
numerous mention. the other hand, admitted that, had 
chosen so, might have put the stand one many witnesses, 
each whom could properly have been allowed testify, could, 
that was familiar with the general usage the banks the county, 
and could tell the jury what that usage was., The renter did neither 
these things. proved what was done each and every bank 
the county size and having the resources which made fairly 
comparable with the defendant. This did number witnesses, 
each whom testified one bank only, but among them they proved 
the practice every bank the county fairly considered defend- 
ant’s The learned judge below held the renter was entitled 
show the practice the banks the community generally, and seemed 
him that made difference whether the evidence was given one 
witness, who knew the usages all them, many witnesses, each 
whom proved what single bank did. think was right. 

have considered the other objections made the bank the 
rulings the evidence. sufficient say not find harmful 
error any them. 

Some criticism made the phrasing the instructions given. 
not see that justified. What was said was itself correct enough. 
The jury were told that the bank was not liable unless failed use 
ordinary care for the protection the renter’s property, and that upon 
him rested the burden proving preponderance the evidence 
that such care was not exercised. Ordinary care was defined the care 
which ordinarily prudent persons customarily used under the same, 
practically the same circumstances. The real complaint the bank, 
far concerns the charge, that did not far enough, that 
failed tell the jury what the latter needed know, and what the bank 
had asked they should told. Its reauest that the jury should in- 
that the bank was not insurer the renter’s property was 
given when the court told the jury that the bank was not 
unless had failed use ordinary care. That clearly negatived 
any possibility that the bank could held liable insurer. 

Nor are impressed the contention that the court should have 
given series instructions, specifying that the bank was not answer- 
able merely because omitted take this that precaution mentioned 
the pleadings the evidence. abstract proposition each 
these was doubtless itself sound enough, but, for all that, have 
given one all them might well have misled the jury. perfectly 
true that there was specific safeguard that the bank was bound pro- 
vide sense that its failure would necessarily impose liability 
upon it. might omit one many precautions used other banks, and 
still not answerable, providing the jury thought had substituted 
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for them something else equally effective. After the jury had heard all 
the evidence, was for them say whether the bank had fact done 
much ordinarily prudent institution would have done. 

Error assigned and vigorously argued the failure the court 
charge the jury that the negligence the defendant any event must 
such contributed approximately (sic) the plaintiff’s loss, and 
that the jury believed from the evidence, had the defendant employed 
the best and safest devices and equipment that had been described 
the jury, robbers would still have reached the property, they 
must find for the defendant. Obviously, this instruction should not 
have been granted the form which was tendered. the con- 
nection which was used, the jury would not have 
understood the word mean the same thing 
are not understood suggesting that the court would justified 
refusing prayer merely because contained something which the 
court could see was obvious error. Such slips are common 
enough. the conditions under which trials nisi prius are neces- 
sarily conducted, the most highly trained minds, whether the bench 
the bar, not always register with absolute accuracy. Hence the 
Act February 26, 1919 (Comp. St. Ann. Supp. 1919, 1246), which 
requires give judgment without regard clerical errors, defects, 
exceptions which not affect the substantial rights the parties. 
Indeed, this enactment itself application the very principle the 
bank says the jury should have been told apply the instant 
argues that lack precaution its part should damages, 
the renter would have lost its property, even had they been taken, 
precisely Congress has told us, may not set aside the judgment 
because the court below erred, that error did not the bank any 
harm. 

There really little nothing the evidence which the asked- 
for instruction was applicable. already stated, there doubt 
that the burglars had made their way into the vault, and little that 
they had not gotten the bank’s money out its safe. There was un- 
contradicted evidence that they had apparently attempted effect 
entrance into the better secured safe deposit boxes and had failed 
so, and there was question whatever that they apparently had 
such trouble making their way the contents the compartively 
unprotected box the renter and others like case with him. More- 
over, the court had, during the course the trial, told the jury that 
their only inquiry was whether the renter’s securities were his box 
the time the burglary and ‘‘were they taken the 
and, ‘‘if so, was that want ordinary care the part the 


view all the testimony the and what the court had 
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previously said, are convinced that the bank could not have been 
hurt the failure the learned judge give the instruction for which 
the bank asked. 

Affirmed. 


AGREEMENT NATIONAL BANK PAY 
DEBT THIRD PARTY 


Guth First National Bank, Supreme Court Washington, 242 
Pac. Rep. 


The defendant national bank held mortgage crop wheat, 
the owner which wheat was indebted the plaintiffs. The bank 
agreed that the plaintiffs would extend credit the crop owners, 
the bank would pay them out the first moneys received under its 
mortgage. Instead doing this, the bank applied the moneys re- 
ceived other purposes. was held that the agreement was within 
the powers the national bank and that the bank was liable the 
plaintiffs. 


Action Guth and others, under the firm name and style 
Odessa Hardware Implement Co., against the First National Bank 
Odessa and Henry Hein. From judgment for plaintiff, defendant 
bank appeals. Affirmed. 

Nevins, Odessa, for appellant. 

Zent and Lovell, both Spokane, for respondents. 


ASKREN, J.—Plaintiffs brought this action recover upon two 
action, and from judgment entered upon the verdict the 
jury their favor defendants appeal. 

The substance the complaint was that respondent Hein was en- 
gaged the growing wheat, and that December, 1922, was in- 
debted respondents the sum $41.15; that appellant bank held 
mortgage the wheat crop for the year 1923, and that time when 
respondents were insisting upon payment the amount due the bank 
agreed with respondents that they would accept note from Hein, 
payable the fall 1923, the bank would pay such note out the 
first moneys which came into its hands from the 1923 wheat crop; that 
the money from the wheat crop was duly delivered the bank, and 
the bank, instead paying the note, applied other purposes. 

The second action alleged that June, 1923, Hein was in- 


similar decisions see Banking Law Journal Digest 
Edition) 702. 
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debted respondents the sum $24 for supplies for his farm and 
machinery work the same; that respondents refused further credit, 
and that the bank agreed and promised that respondents would extend 
further credit Hein that (the bank) would pay the amount due 
out the wheat crop fully discharge the obligation; that further 
credit was extended until there was $282.35 due. was alleged both 
action that the bank held mortgage upon the crop ques- 
tion, and that was its direct financial benefit that this credit ex- 
tended Hein could harvest his crop and the money therefrom 
could turned over the bank. 

Upon the trial the action the testimony was conflicting the 
promise the bank pay. The testimony respondents was that the 
bank made absolute promise, and the testimony appellant was 
the effect that promise any kind was made. was for the jury 
say what the contract was. contends that the debt was 
Hein’s, and the promise pay was unenforceable under the statute 
frauds because not writing. have held, however, Burns 
Bradford-Kennedy Lumber Co., Wash. 276, 112 359, that: 

the leading object the promisor subserve some in- 


terest purpose his own, notwithstanding the effect pay dis- 
charge the debt another, his promise not within the statute.’’ 


the present case the testimony respondents was the effect 
that the bank officials said they would pay the money out the first 
funds which came into its hands from the wheat crop. That the funds 
into the hands the bank not disputed. This was absolute 
promise the bank pay out certain funds. was not promise 
pay Hein did not pay, promise see that Hein would make 
payment, but promise that would pay. Wells Morris Brown, 
Wash. 351, 121 828, Ann. Cas. 1913D, 317; McKay Northern 
Bank Trust Co., Wash. 186, 124 372; Lovell Haye, Wash. 
109, 147 632. 

also urged that the bank, being national bank, could not 
pledge its under such detailed here; that 
would beyond its authority, and the result would impair the 
bank’s standing; but, have seen, the facts not show case 
extending credit, but only promise the bank pay debt con- 
sideration benefit received it. 

also urged that the court erred instructing the jury wherein 
the court said that the sole question for the jury determine was 
whether not there was such contract entered into was alleged 
the amended complaint the plaintiffs. The objection claimed this 
instruction that, since there were two causes action and two dif- 
ferent conversations which was alleged the promise pay had 
been made, the jury would understand that they might find both 
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causes action they found either one the contracts was entered 
into. But think clearly appears from the entire record that the 
jury understood that the court meant that each the promises must 
proven the satisfaction the jury. The essential features both 
agreements promises were the same far the promise pay 
certain time and out certain fund, and not think the jury 
could have been were misled this statement the trial court. 

claimed also that there was evidence that Hein consented 
the arrangement whereby these sums were paid the bank, and 
that the bank had paid would liable for conversion. There 
was evidence, however, that Hein went with the respondent the bank 
when the first agreement was made. the second, there was evidence 
that Hein was refused further credit unless such agreement could 
made. Thereafter received credit sum $260. The acceptance 
the further credit was sufficient showing his knowledge, consent 
and acquiescence. 

Finding error the record, the judgment affirmed. 


FAILURE BANK HOLDING PROCEEDS 
COLLECTION 


California Packing Corp. McClintock, Supreme Court Montana, 
241 Pac. Rep. 1077 


The plaintiff company drew draft upon customer and sent. 
the Commercial National Bank ‘‘for collection and 
instructing the bank remit its own draft another bank. 
The Commercial National Bank did instructed but failed before 
its draft collected. was held that the plaintiff corpora- 
tion was not preferred creditor since one the elements necessary 
establish preference that the collecting bank the agent 
the party forwarding the draft and not his debtor. 


Action the California Packing Corp. against McClintock, 
receiver the Commercial National Bank Great Falls. From judg- 
ment for defendant, plaintiff appeals. Affirmed. 

Maddox Church, Great Falls, for appellant. 

Norris, Hurd Rhoades and Hall, all Great Falls, for re- 
spondent. 

STARK, J.—From the pleadings and the evidence, all the material 
facts involved this case are established without any dispute. These 
facts are follows: 


similar decisions see Banking Law Journal Digest 
Edition) 271. 
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The plaintiff, California corporation, sold the Heisey Co. 
Great Falls (hereafter called the company) carload merchandise, 
October 1922, drew its draft for the sum $2,958.89 that 
cern, with bill lading attached, and sent the same the Com- 
mercial National Bank Great Falls. The bank presented this draft 
the company October 1922, whereupon the company gave the 
bank check for the amount the draft, drawn against its account 
the bank. When this check was given, the company had credit balance 
the bank excess $8,000. The check was afterwards returned 
the company the usual course banking business, marked 
The following day, October 1922, payment the amount collected 
from the company, the bank forwarded the Wells-Fargo Nevada 
National Bank San Francisco, for account, its draft for the 
amount collected, less discount and collection charges. This draft was 
not paid, for the reason that the Great Falls bank failed, and did 
not open its doors for business the morning October 1922. When 
this bank failed, had hand cash $6,823.66. Later Wil- 
liams was duly appointed and qualified receiver the bank, which 
position continued until April 1923, when resigned 
and was succeeded the defendant. 

March 28, 1923, the plaintiff presented its duly verified claim 
the receiver for the amount the unpaid draft, and demanded that 
allowed preference claim, which demand was denied. Thereafter 
this action was brought, for the purpose obtaining judgment the 
court requiring the receiver allow said amount preference claim, 
and ordering paid such the due course administration the 
affairs the defunct bank. 

Trial the case was commenced before jury, but before its con- 
clusion the jury was dismissed, consent both parties, and the cause 
submitted the court, which subsequently found the issues and entered 
judgment favor the defendant, and the plaintiff has appealed. 

Counsel for plaintiff and defendant each rely upon the case 
Hawaiian Pineapple Co. Brown, Mont. 140, 220 1114. Under 
the rule adopted that establish that had preference claim 
the funds the bank the hands the defendant receiver, was 
necessary for plaintiff show three co-existent conditions, viz.: (a) 
That the transaction created the relation principal and agent—not 
ereditor and debtor—between itself and the bank, that the bank would 
deemed hold the amount collected from the company trust for 
the plaintiff beneficiary. (b) That the transaction the assets the 
bank were augmented. (c) Ability trace the trust funds into the 
possession the bank. Failure show the existence either these 
conditions would necessarily result the defeat plaintiff’s claim 
the preference. 
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order show fulfillment the first the named conditions, 
plaintiff alleged its complaint that the draft was sent ‘‘for collection 
and Proof this allegation, without anything qualify 
it, taken connection with the admitted fact that the bank collected 
the plaintiff’s draft and, instead transmitting the money plaintiff, 
sent its own draft another bank payment the amount collected, 
would have established the first element preference claim against 
the funds the defunct bank the hands the defendant its re- 
ceiver. Hawaiian Pineapple Co. Brown, above cited. What, any, 
instructions the plaintiff gave the bank the disposition 
made the proceeds the collection, the time the draft was sent, 
any time thereafter, was not shown. 

admitted that the draft was sent the bank for col- 
lection. maintain its contention that was also sent ‘‘for remit- 
tance,’’ counsel for plaintiff undertake draw inference and declare 
presumption that effect from the admitted and proven facts. 
support this contention counsel point out that inferences and pre- 
sumptions permitted declared law are indirect evidence (Rev. 
Codes 1921, 10600) that inference deduction which may 
made from the facts proved, without express direction law that 
effect (Id. 10601), and must founded upon fact legally proved and 
such deduction from that fact warranted consideration 
the course business,’’ ete. (Id. 10603) that presump- 
tion deduction which the law expressly directs made from 
particular facts (Id. 10602), and the absence proof the con- 
trary sufficient establish fact (Id. 10604) and that amongst the 
disputable presumptions ‘‘that the ordinary course business has 
been (Id. 10606, subd. 20). 

The argument then runs along this line: From the fact that the bank 
promptly collected and remitted, the inference arises that did be- 
cause had received the draft for that purpose; also that, since ‘‘the 
ordinary course business’’ collecting bank would follow instructions, 
when the bank this case collected and remitted, the law would presume 
that what did was done pursuant instructions. 

The inference claimed counsel legitimate one, and the pre- 
sumption they assert, namely, that the ordinary course bank- 
ing business bank follows its instructions. Guignon First Nat. Bank 
Helena, Mont. 140, 1051, 1097. Applying both the infer- 
ence and the presumption the facts admitted and proved this case, 
are able conclude that the plaintiff sent its draft the company 
the bank with instructions collect and remit the same, less charges, 
its draft upon the Wells-Fargo Nevada National Bank San Fran- 
Cal. 

Under these circumstances the plaintiff wholly failed establish 
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the first the above-named elements preference claim against the 
funds the hands the defendant receiver the defunct bank, 
for when directed the bank send draft the Wells-Fargo 
Nevada National Bank San Francisco was virtually express 
direction not send the identical money collected, nor hold 
separate for the plaintiff, but was equivalent agreement that the 
bank might use the money collected and pay the plaintiff its draft 
the San Francisco bank. agreement understanding whereby 
the collecting bank use the identical money collected and substitute 
its own obligation its stead destroys all idea trust, and creates 
the relation debtor and creditor, instead trustee and beneficiary. 
Am. St. Rep. 921; Sayles Cox, Receiver, 95, Tenn. 579, 626, 
715, Am. St. Rep. 940. 

633, the rule gathered from decided cases sum- 
marized these words: 

the understanding that the bank, when the collection 
shall have been made, shall pass the general credit the depositor, 
kept subject check, such credit being authorized, the same 
though the money had been deposited the depositor his the 
title the proceeds, after being credited, passes the bank, and the 
relation becomes merely that debtor and creditor. The same true 


where the proceeds the collection are remitted the customer 
check draft.’’ 


Since the plaintiff’s evidence fails establish one the three con- 
ditions which must co-exist order entitle preference claim 
against the fund question, unnecessary consider the evidence 
relative the other two conditions. The judgment affirmed. 

Affirmed. 


LIABILITY COLLECTING BANK SENDING 
CHECK DIRECT DRAWEE 


Old Colony Life Ins. Co. American Savings Trust Co., Supreme 
Court Minnesota, 206 Rep. 725 


regarded negligence for collecting bank send check 
direct the bank which drawn. And where the drawee 
bank fails without remitting, the collecting bank will usually held 
liable the owner the check. But, appears that the check 
would not have been paid presented over the counter, then the 
bank will excused from liability. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 259. 
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The plaintiff insurance company mailed the Merchants’ State 
Bank, bank which was subsequently taken over the defendant 
bank, check drawn itself bank Pierz, Minn., with in- 
structions collect and credit the proceeds the plaintiff’s ac- 
count. The Merchants’ Bank forwarded the check direct the 
Pierz Bank and the latter failed without remitting. this action 
the insurance company hold the defendant liable for the 
amount the check because the negligence sending direct 
the drawee, was shown that the Pierz bank could not have paid 
the check had been presented over its counter. was held that 
since the loss was not due the negligence the Merchants’ Bank, 
the bank was not liable. 


Action the Old Colony Life Insurance Co. against the American 


Savings Trust Co. After verdict for defendant, plaintiff appeals 


from order denying its alternative motion for judgment non obstante 
for new trial. Affirmed. 

Jas. Peterson, Minneapolis, and Wm. McKinley and Paul 
Price, both Chicago, for appellant. 

Rosenmeier, Little Falls, for respondent. 


TAYLOR, C.—Plaintiff, Illinois corporation, with its main office 
the city Chicago, had $4,776.27 its credit checking account 


the Pierz State Bank located Pierz Morrison county this state. 
The complaint alleges that January 1924, plaintiff drew its check 
the Pierz State Bank for $2,555.49 payable the Merchants’ State 
Bank Little Falls, Minn., and mailed the Merchants’ State Bank 
with request collect and credit the proceeds thereof plaintiff 
upon checking account which plaintiff desired open the latter 
bank; that January 10, 1924, the Merchants’ State Bank, letter, 
acknowledged receipt the check and stated that had been credited 
plaintiff’s account; that the Merchant’s State Bank negligently failed 
present collect the check, and January 16, 1924, returned 
plaintiff, and charged account with the amount thereof; that 
the Pierz State Bank went into the hands receiver January 27, 
1924, and insolvent and unable pay any its indebtedness; that, 
reason the negligence the Merchants’ State Bank failing 
present the check, due course business plaintiff has been damaged 
the sum $2,555.49; and that defendant has taken over all the 
assets the Merchants’ State Bank, and has assumed and agreed 
pay all its Judgment demanded against defendant for 
the amount the check. The trial resulted verdict for defendant, 
and plaintiff appeals from order denying its alternative motion for 
judgment non obstante for new trial. 

The court instructed the jury that defendant had assumed the 
liabilities the Merchants’ State Bank, and would liable for the 
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amount plaintiff’s claim, the Merchants’ State Bank became liable 
therefor, and that the question for them determine was whether ‘‘the 
Merchants’ State Bank became liable plaintiff reason negli- 

The Merchants’ Bank mailed the check directly the Pierz Bank 
the day was received, January 10, 1924, but did not reach that 
bank until January 15, 1924. Little Falls and Pierz are both Mor- 
rison county and only few miles apart, but one the Northern 
Pacific Railway and the other the Soo. Mail between them carried 
over long roundabout route through Minneapolis, and frequently 
delayed. There was another bank Pierz, and plaintiff claimed that 
the Merchants’ Bank was negligent sending the check directly the 
Pierz Bank and also not adopting more expeditious method pre- 
senting it. The court charged the jury that the Merchants’ Bank was 
negligent matter law sending the check directly the bank 
which was drawn, and submitted the jury the question its 
negligence other respects. 

Defendant predicated its defense the claim that the Pierz Bank 
was not able pay the check January 10, the day which was 
received the Merchants’ Bank, nor any time thereafter, and that 
the negligence the Merchants’ Bank had not resulted any loss 
plaintiff for that reason. 

Plaintiff’s first assignment error that the court erred failing 
charge that the burden proving this defense was the defendant. 
The court stated the jury: 


position the defendant that, matter what steps might 
have been taken the Merchants’ State Bank, this check would not 
have been paid. The jury has heard all the evidence upon this point, 
the condition the bank, its assets, the business was doing the time 
question, all facts which bear any way upon the point, and will 
leave the jury say and decide fact whether this check would 
have been paid matter when whom presented for payment. 
When speak time, course, refer that short interval repre- 
sented January 10th January 15th. this check would not have 
been paid, matter whom when presented, during this period, 
then follows that plaintiff did not sustain loss and could not, any 
event, that was the fact, entitled 


The court was not asked charge that the burden proving this 
defense rested upon defendant. Failure charge particular point 
the burden proof particular issue, where there re- 
quest for charge covering the point, not ground for reversal. Ap- 
plebee Perry, Minn. 242, 893; Bailey Grand Forks 
Lbr. Co., 107 Minn. 192, 196, 119 786; Farris Koplau, 113 
Minn. 397, 129 770; Gasser Wall, 115 Minn. 59, 131 
850; Sassen Haegle, 125 Minn. 441, 147 445, (N. 
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1176; Moe Paulson, 128 Minn. 277, 282, 150 914; Likum 
Porter, 131 Minn. 274, 154 1070; Murphy Collins, 155 Minn. 
290, 193 468. 

Plaintiff insists that the Merchants’ Bank, having taken the check 
and credited became the owner it, and must 
bear the loss resulting from its non-payment. 

Where depositor draws check upon one bank and deposits 
another which credits his account, the credit deemed provisional 
only, and, the check not paid, may charged back his 
Being the maker the check, remains liable upon not 
paid, unless the failure collect from the drawee was due some 
fault neglect the part the payee holder which resulted 
loss him. that event may relieved the extent such loss. 
Spink Keyes Drug Co. Ryan Drug Co., Minn. 178, 18, 
Am. St. Rep. 477; Baxter Brandenburg, 137 Minn. 259, 163 
516; 7104, 7228 (Neg. Instr. Law, 61, 185); 

Defendant made serious claim that the Merchants’ Bank had not 
been negligent, but placed its defense the ground that the Pierz Bank 
not have paid the check the day that the Merchants’ Bank re- 
nor any time thereafter. Defendant assumed the burden 
proving this defense, and presented evidence consisting the books and 
records the Pierz Bank and the testimony its officers which showed 
its conditions and its transactions during the period question and for 
eonsiderable time theretofore. Among other things, appeared that 
the aggregate amount the available funds the bank, including the 
money its own vault and the amounts its credit other banks, was 
less than the amount the check January 10, 1924, and 
all times thereafter. shall not attempt rehearse the evidence, 
but have examined carefully, and find sufficient justify the 
verdict. 

The contract which defendant took over the assets the Mer- 
‘chants’ Bank and assumed its liabilities was writing, and plaintiff 
‘complains because the court admitted testimony showing the condition 
the Merchants’ Bank and the reasons for making this agreement. 
‘The vice-president the Merchants’ Bank and one its active officers 
was president the Pierz Bank. The Pierz Bank carried account 
‘only two banks—a Minneapolis bank, which had than $100, and 
the Merchants’ Bank, which had its principal and upon 
which drew drafts. Whether, the check had been properly and 
‘seasonably presented, the Pierz Bank would have paid obtaining 
for considerable part from the Merchants’ Bank was one 
the questions considered the trial. The evidence objected shows 
that the latter bank was also financial difficulties and about 
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closed the state banking department, when, January 29, 1924, 
made this agreement save its depositors from loss. think this 
evidence was admissible tending show that the Merchants’ Bank 
was not position advance money the Pierz Bank. 

Some other questions are raised, but none which would justify 
reversal which require special mention. 

Order affirmed. 


RELEASE SURETY 


Newkirk Hays, Kansas City, Missouri, Court Appeals, 275 
Rep. 964 


extension time granted the payee note the 
maker, without the knowledge consent the sureties, releases the 
sureties from liability. Where person signs promissory note, ap- 
parently maker, parol evidence admissible show that in- 


Action Newkirk against Hays, Rose Hays and 
Hays. From judgment for plaintiff, two last named defendants ap- 
peal. Plaintiff died since appeal, and cause revived the name 
Ella Newkirk, administratrix his estate. Reversed and remanded. 

Embry Embry, California, Mo., for appellants. 
Gallagher, California, Mo., and Newkirk, Kansas 
City, for respondent. 


sory note executed the defendants. The case was tried the 
court without the aid jury, resulting judgment favor 
plaintiff the sum $859.40, with interest the rate per cent. 
until paid. Plaintiff has died since the appeal, and the cause has been 
revived the name Ella Newkirk, administratrix his estate. 
The note sued reads follows: 

15, 1914. 

months after date promise pay the order 
Newkirk seven hundred and fifty dollars. 

value received, negotiable and payable without 
discount, and with interest from date the rate per cent. per an- 
num, and interest not paid annually, become principal, and 
bear the same rate interest. 

Hays. 


Rose Hays. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 1224. 
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There appears the back the note several credits. There 
nothing the record show whether the defendant Hays was 
served with process; filed answer. Defendants Rose Hays and 
Hays filed answers, containing general denial, and averring that 
defendant Hays was the party who was receive and did receive 
the money lent plaintiff said note, and that defendants Rose Hays 
and Hays signed said note sureties only for said Hays; 
that they were not receive and did not receive any the money lent 
plaintiff said note; that plaintiff well knew these facts the time 
the taking said note; ‘‘that for valuable consideration the plain- 
tiff agreed with said debtor, Hays, forbear the collection said 
note from him, and agreed extend the time payment said note 
signed these defendants sureties from year year, for great 
many years,’’ without the knowledge consent said Rose and 
Hays; that said Hays, the time giving said note and for 
number years thereafter, was solvent and resident the state 
Missouri, but the time the filing this suit had become in- 
solvent and non-resident this state. 

Plaintiff filed motion strike out all the answers except the 
general denial and the prayer, which motion was sustained. Said de- 
fendants save their exceptions. Plaintiff introduced the note and rested; 
whereupon said defendants sought introduce evidence tending 
sustain the allegations their answers that were stricken out, but this 
evidence was excluded the court. 

insisted that the court erred sustaining the motion strike 
out parts the answers, and excluding testimony offered the de- 
fendant, for the reason that defendants Rose and Hays were 
sureties only the note sued upon, and, plaintiff extended the time 
for the payment the note based valuable consideration without 
the knowledge assent the sureties, they were discharged from 
liability the note. 

has been held that since the enactment the Negotiable Instru- 
ments Law there are sureties who are primarily liable and those who 
are secondarily liable; that those who the terms the instrument 
are absolutely required pay the same are primarily liable thereon, 
and are not discharged from the obligation pay the note the hands 
the payee the granting extension time the principal 
debtor (Lane Hyder, 163 Mo. App. 688, 147 514; Citizens’ Bank 
Senath Douglass, 178 Mo. App. 664, 689, 161 601; Night 
Day Bank Rosenbaum, 191 Mo. App. 559, 570, 177 Citi- 
zens’ National Bank Rombauer, 194 Mo. App. 690, 693, 189 
651), but this longer the law. Long Mason, 273 Mo. 266, 278, 
200 1062. 

paragraph the opinion Commissioner Railey the case 
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last cited, the holding the Lane-Hyder Case was apparently upheld, 
but that part the opinion was not concurred the majority the 
The majority opinion was written Judge Williams, loc. cit. 
278 (200 1065), who said: 


payee should not considered holder due course’ 
since the payee holder other than due course, 

the note ‘subject the same defenses were non- 
the rights the parties under the present situation are 

manner changed the provisions the Negotiable Instruments 


Prior that act extension time, such those involved the 
bar, released the sureties (Westbay Stone, 112 Mo. App. 411, 
34; Johnson Bank, 173 Mo. 171, 191), and view 
the holding Long Mason, does now, and parol evidence ad- 
missible show the relationship (People’s Bank Chamois Smith 
App.] 263 475; Springfield Gas Co. Building 
Co. [Mo. App.] 264 429; Canada Shuttee, 210 Mo. App. 614, 
619, 235 824; Merchants’ Bank Smith, Mont. 280, 196 
There nothing plaintiff’s contention that the answers failed 
allege that the extensions were not for definite periods time. The 
note was payable one year after date, and the answers allege, effect, 
that the extensions were made the end the first year and the 
end every year thereafter for great many years. 

The court erred striking out parts the answer. The judgment 
reversed and the cause remanded. 


DRAFT NOT ASSIGNMENT DEPOSIT 
AGAINST WHICH DRAWN 


Dorado National Bank Butler County State Bank, Supreme Court 
Kansas, 242 Pac. Rep. 475 


the day before the defendant bank was closed the state 
bank commissioner the plaintiff bank the defendant that 
would require payment cash any balance due that day’s 
clearing. However, after the amount due had been ascertained, the 
plaintiff accepted draft for that amount upon being assured that 
the defendant had deposit the drawee bank sufficient funds for 
the payment the draft; that the defendant would preserve such 
funds; ‘‘that the same should applied the payment said 
draft and that said draft would paid out such specific funds.’ 
Subsequently the plaintiff brought this action require the receiver 
the defendant bank pay the draft, upon the theory that under 
the circumstances there had been assignment the plaintiff 
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part the deposit against which had been drawn. was held 
that there was ground for holding that the draft operated 
assignment part the deposit question, for treating the 
plaintiff preferred creditor the defendant. The plaintiff, 
therefore, was not entitled recover. Accordingly, judgment for 
the defendant was affirmed. 


Action the Dorado National Bank against the Butler County 
State Bank and William Docking, receiver. From judgment sustain- 
ing demurrer plaintiff’s petition, plaintiff appeals. Affirmed. 
Bennett Wheeler, Brewster, and John Hunt, all 
Topeka, and Harris, Dorado, for appellant. 
Brooks, Brooks, Howard Fleeson, and Wm. 
all Wichita, for appellees. 


MASON, J.—On the morning March 30, 1923, the Butler County 
State Bank, Dorado, was taken charge the state bank com- 
missioner, and later receiver was appointed wind its affairs. 
the day before, March 29, the bank was found upon clearing in- 
debted the Dorado National Bank for checks and collections the 
sum $11,503.87, for which gave draft for that amount upon 
Kansas City bank, where had deposit excess thereof. March 
30, this draft was presented the Kansas City bank for payment, which 
was refused, obviously because that bank had notice the commissioner’s. 
having taken charge the state bank. The deposit was later turned 
over the receiver. This action brought the Dorado National 
Bank require the receiver pay the draft, upon the theory that the 
circumstances under which had been accepted had equity the effect 
valid, oral assignment that much the money deposit the 
Kansas City bank. demurrer the petition was sustained, and the 
plaintiff appeals. 

The petition sets out these facts: Before the amount the balance 
clearing had been ascertained, March 29, the plaintiff notified the 
Butler County State Bank that would require payment thereof 
The state bank then, orally, made these statements and representa- 
tions, upon which the plaintiff the draft the 
Kansas City bank exchange for the checks and other collections 


said Butler County State Bank had deposit the Com- 
mercial National Bank Kansas City, Kan., one its 
sufficient funds for the payment the draft that would issued 
said Butler County State Bank plaintiff for the balance due that 
day’s clearance, and that said Butler County State Bank would preserve 
such funds; that the same should applied the payment said 
draft; and that said draft would paid out such 
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This court has held that check, draft, does not itself operate 
assignment the payee part the deposit against which 
drawn, and that outstanding when the bank passes into the hands 
receiver, like custodian, the holder stands upon better footing 
than ordinary creditor. Clark Toronto Bank, Kan. ,82 582, 
(N. 83, 115 Am. St. Rep. 173. That ruling not here 
questioned, and was the prevailing doctrine even before the adoption 
the Uniform Negotiable Instrument Act containing this section: 


check itself does not operate assignment any part 
the funds the credit the drawer with the bank, and the bank not 


liable the holder, unless and until accepts certifies the 
52—1706. 


Some the courts, which had formerly given the holder out- 
standing draft preference over ordinary creditors, have adhered the 
same view, notwithstanding that statutory provision. Notes, 
ments, 1643, note 73; McClain Norvet Torkelson, 187 Iowa, 202, 

Assuming that oral agreement made the time the giving 
check the entire transaction may given the effect pro tanto assign- 
ment (as which, see 918-922), think the facts pleaded 
not bring this case within that rule, upon equitable grounds entitle 
the plaintiff preference over depositors and other creditors the 
bank. had really been the purpose the representatives the two 
banks Dorado agree that the title $11,288.32 the deposit 
the state bank the Kansas City bank should once pass the national 
bank, would have been very simple and easy matter express 
that intention make such meaning clear. The failure use the 
term assignment some related word, employ other language sug- 
gesting the immediate passing title, militates strongly against the 
plaintiff’s claim. The representation that there were funds 
the Kansas City bank meet the draft does not tend show any agree- 
ment not indicated its face. The mere giving check implies (in 
the absence understanding the contrary) that there are funds 
deposit meet it; and such legal effect has been given it. See 
Boxer Kirkwood, 119 Kan. 735, 736, 241 451. check purports 
whether actually not. The statements that the state bank would 
preserve the funds then deposit; that they should applied the 
payment the draft; and that the draft would paid out such 

funds, were promissory rather than immediately effective. They 
were mere assurances that the draft would paid—that the drawer 
would not attempt evade the obligation had assumed and make the 

giving the draft fruitless stopping payment withdrawing the 
funds undertaking appropriate them some other purpose. 
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were not that checks are ordinarily received upon that understanding, 
their currency would greatly restricted, with manifest detriment 
commercial interests. The fund upon which this draft was drawn was 
what the drawer had deposit subject check, and its essential char- 
acter could not affected calling specific fund. true 
plausible argument can made support the plaintiff’s claim the 
consideration cause equity; but the same argument applies with 
equal force wherever check given upon bank which suspends pay- 
ment before, with due diligence, can presented. The consideration 
back are substantially those supporting the view that check should 
treated having the effect assignment, which one authority 
declares favored all the advanced, clear, independent thought 
and Morse Banks and Banking (5th Ed.) 494. 
Joseph Story said checks: 


are always supposed drawn upon previous deposit 
funds, and are absolute appropriation much money the hands 
the bank bankers the holder the check, remain there until 
called for, and cannot therefore afterwards withdrawn the 
drawer.’’ Story Promissory Notes (5th Ed.) 489, pp. 640, 641. 


the rule that ordinary check not regarded as- 
signment given any considerable practical effect, its operation 
should not suspended conversation such that here pleaded, 
for almost any talk between the drawer and payee conveying assur- 
ance the check being good would urged that end with equal 
force, and cases the application the ordinary rule would rare. 
the relative equities the check holder and general creditors 
has been said: 


not easy see any valid reason why the assignment 
insolvent debtor, for the equal benefit all his creditors, and all his 
property, does not confer those creditors equity equal that 
the holder unpaid check upon his banker. The holder this check 
comes into the distribution the funds the hands the assignee for 
his share those funds with other creditors. The mere fact that had 
received check, few days before the making the assignment, the 
bank, which had not been presented until after the general assignment 
was made and notified the bank, does not seem, and itself, 
give any such superiority right. The assignment was complete and 
perfect, and vested the assignee the right all the property the 
assignor immediately upon its execution and delivery, with due formali- 
ties, the assignee, and the check this assignee, like the check 
Israel Co., could have been paid the bank with safety, first pre- 
sented. The check given the same assignor few days before was 
only acknowledgment debt that assignor, and became valid 
claim upon the funds against which was drawn until the holder 
those funds was notified its existence. these reasons 
are opinion that the time the presentation the check the 
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bank, the bank held funds subject its payment, whether con. 
equitable assignment Laclede Bank Schuler, 120 
515-517, Ct. 644, 646 (30 Ed. 704). 


might said here, was Eastman Kodak Co. National 
Park Bank 231 320, affirmed 247 1002, 159 662: 


think extremely pernicious thing throw doubt upon the 
seope doctrines governing negotiable paper, which, though mere 
skeleton expression, among the most useful inventions mankind. 
seek too readily for exceptions from the well-settled rules upon this 
branch the law pursuit supposed equity, which incidentally 
does not exist here, evidence insufficiente understanding the 
economies finance and their immense value industry. 

plaintiff makes much its supposed equities, but confess 
find reason prefer against other creditors, whose money was, 
doubt, dear them the plaintiff’s was it. They bought 
check, nothing more, nothing less. They knew what check was, and 
that buying they got nothing whatever, but the credit the drawer 
until they got paid. Just what the injustice keeping them 
the same class with who equally took the chances the 
drawer’s credit, not apparent me.’’ Pages 324, 325. 


However much may plausibly said the equities one who takes 
check the confident and justifiable expectation that will paid, 
the policy the state, evidenced the section the Negotiable In- 
struments Act already quoted, have equal regard for the welfare 
depositors and other creditors. See, also, Citizens’ State Bank 
First Nat. Bank, Kan. 109, 157 392, 1917A, 696. 

The present case distinguishable from, although having much 
with, Fourth Street Bank Yardley, 165 634, Ct. 
439, Ed. 855, where the Fourth Street Bank, Philadelphia, gave 
the Keystone Bank, the same place, $25,000 gold certificates 
exchange for its draft upon New York bank for like amount, and 
was held upon equitable considerations have preferred claim against 
the assets the drawer the hands receiver. That the Yardley 
Case involved somewhat extreme application the principle involved 
evident from the fact that three justices dissented from the decision. 
was based upon the particular and unusual facts the case, one 
which was that the transaction was isolated one which the Fourth 
Street Bank made gratuitous loan because the financial embarrass- 
ment the Keystone Bank. the opinion was said: 


look the situation the parties and the character 
the transaction disclosed the facts just referred to, difficulty 
experienced ascertaining the intent the parties. Both were bank- 
ing institutions—banks deposit. They were located the same city. 
They were not correspondents the one with the other, and there was 
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deposit kept the one with the other. Indeed, far the 
usual course commercial transactions was concerned, the banks were 
strangers. The application, therefore, the Keystone Bank the 
Fourth Street Bank for accommodation under these circumstances, 
precludes the conception that the relation between the parties was purely 
one usual and customary nature. 

doubted that mere request for the loan the Key- 
stone Bank from the Fourth Street Bank would have been surprising 
that the contract would not possibly have been made without statement 
the reason which rendered the request necessary. equally clear 
that the mere statement the situation which caused the request 
made would, itself, from any standpoint business prudence, have 
made the duty the Fourth Street Bank refuse without full se- 
eurity. follows that the same reason which imperatively required 
the keystone Bank disclose the cause for its request also rendered 
absolutely essential, order obtain the loan, that indicate 
source means payment outside and beyond its mere general 
other words, that should tender ample security for the loan 
which Page 651 (17 Ct. 442). 


the instant case the plaintiff, the inception the transaction 
involved, was virtually creditor the Butler County State Bank. 
held for its customers and correspondents checks and other items against 
it, which obviously there was doubt its being able collect. had 
insisted upon cash payment, had given notice would do, might 
have precipitated the immediate suspension payments. gave 
doubtful security for one which was apparently secure, was 
entirely secure, unless, happened, the Butler County State Bank 
should closed before the draft could presented the bank Kan- 
sas City. Plainly, the plaintiff not entitled the same consideration 
the hands court equity the Fourth Street Bank, which 
voluntarily turned over the actual cash its embarrassed neighbor 
the fruits incompleted preference debtor the point 
failure. 

the plaintiff, the draft involved was not drawn against deposit 
money, and therefore had rather the character ordinary bill 
exchange than bank check draft. was secured collateral pro- 
viously deposited. The court said: 


one without more agrees security upon 
the agreement give the itself equitable lien. 
If, inducement purchase drafts, the buyer given 
that securities have been deposited provide for the payment 
drafts offered for sale, and the faith that understanding the drafts 
are purchased, between the buyer and the seller equitable lien is: 
which gives the buyer the drafts right have them paid 
out the securities deposited. this would the right against 
the seller, the right against the receiver the Page 45.. 
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The other cases cited and quoted from the plaintiff’s brief (Walker 
Brown, 165 654, Ct. 453, Ed. 865; Parlin Orendorff 
Implement Co. Moulden, 228 111; Ketchum St. Louis, 101 
932), apply discuss the general principle stated the foregoing 
quotations the case last cited being fully annotated 950. 
The judgment affirmed. 


PRINCIPAL NOT LIABLE BANK FOR 
AGENT’S OVERDRAFTS 


Haskins Anderson, Supreme Court Pennsylvania, 131 Atl. Rep. 272 


agent authorized purchase goods behalf his prin- 
cipal has implied authority open bank account the prin- 
cipal’s name and overdraw the account. such event, the 
will not responsible the bank for the agent’s over- 

rafts. 


Action Earl Haskins, receiver the First National Bank 
Rocky Ford, Colo., against Anderson, impleaded with 
Johnston and another, partners trading Anderson, Johnston 
Branch. From judgment for plaintiff, defendant Anderson appeals. 
Reversed, and judgment entered for defendant. 

John Reed (of Reed Blair) Pittsburgh, for appellant. 
Harvey Miller (of Miller Nesbitt) Pittsburgh, for appellee. 


SCHAFFER, J.—The receiver the First National Bank Rocky 
Ford, Colo., prosecutes this suit recover from the firm Anderson, 
Johnston Branch the amount overdraft the account 
alleged agent that firm. Anderson was the only defendant 
served with process, and the case proceeded trial against him, result- 
ing verdict and judgment for plaintiff, from which Anderson ap- 
peals. 

The case, both oral argument and the printed briefs, has been 
discussed broader lines than think merits, our view the 
issue was very narrow one. is: Did Coggins, the agent, exceed 
the authority conferred, either express implied, which was given him 
his principals, Anderson, Johnston Branch? While there dis- 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 939. 
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the briefs the general subject agency and how may 
shown, think not necessary meet this controversy, because, 
read the record, there question that Coggins was the agent 
the firm. The critical inquiry just what his agency amounted to, 
and what authority and powers carried with it. 
Anderson, Johnston Branch were produce dealers Pittsburgh. 
They sent Coggins Rock Ford their agent, purchase for and ship 
them cantaloupes. They gave him check for $2,000, which ap- 
parently was his initial capital for the purpose making the purchases. 
deposited this check August 16, 1921, the First National Bank 
Rocky Ford, and thereafter during that year, the year following, and 
1923, when the events transpired which gave rise this action, de- 
posited the account certain drafts. During 1921 and 1922, these 
drafts were all drawn his principals, Anderson, Johnston Branch, 
but 1923, drew drafts, not alone upon them, but upon other per- 
sons for whom was purchasing cantaloupes. The account was opened 
Coggins, Agent,’’ and continued under this designation. When 
the drafts were deposited Coggins, the bank, instead waiting until 
had received advices that draft had been accepted Anderson, 
Johnston Branch, treated the drafts cash items, and permitted Cog- 
gins draw against them. 1923 drew Rice Smith, 
who were also produce dealers Pittsburgh, for $6,000. This draft was 
honored and paid. Subsequently drew other drafts Rice Smith 
which, however, were dishonored, were three drafts Anderson, 
Johnston Branch for $1,533.75. The total the dishonored drafts 
amounted $8,950.30. Immediately after these drafts were deposited 
the bank, Coggins, treating them cash had been his custom, 
checked their proceeds out. When they were dishonored, the bank called 
upon Anderson, Johnston Branch make good the amount Cog- 
gins’ overdraft, and, their refusal do, this suit was instituted. 
the trial the case, appeared that, not only did the drafts drawn 
Coggins make the bank account, but addition deposited 
therein other money, including checks for salary paid him his prin- 
cipals, and out the account checked sums, not only payment for 
the cantaloupes which had purchased, but his wife and for his own 
expenditures. 

the contention appellee that there was sufficient evidence 
submit the jury show that Coggins had authority from Anderson, 
Johnston Branch open bank account for them, and, under- 
stand the position appellee, adequate proof show that they were 
chargeable with whatever did connection with this bank account 
though they themselves had done it. Taken from appellee’s own 
counter history the case, the facts upon which reliance placed 
sustain this position are these: That Coggins, when opened the bank 
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account 1921, presented card with the name the firm 
‘‘Anderson, Johnston Branch, Fruit and Produce, Pittsburgh, 
Pennsylvania,’’ and his own name thereon ‘‘C. Coggins, Representa- 
that carried the account Coggins, Agt., Anderson, 
Johnston Branch’’ (which not find substantiated the evi- 
dence) that the course business from the beginning the account 
had been for the bank treat the drafts deposited cash (parenthe- 
tically may again observed that there evidence the record 
that. Anderson, Johnston Branch knew that they were being treated 
cash) that, when Coggins returned Pittsburgh, the close the 
cantaloupe season 1921, the bank received letter signed Anderson, 
Johnston Branch,’’ thanking for the many courtesies extended 
Coggins (Coggins testified, however, that dictated this letter, but 
could not say who signed it); that the same method drawing drafts 
and checks against them was pursued the years 1922 and 1923. 

fail see how these facts fix the defendant with liability for 
the overdrafts, particularly those resulting from the dishonoring the 
drafts drawn Coggins Rice Smith. way are Anderson, 
Johnston Branch connected with these drafts, which represented the 
price paid Coggins for cantaloupes purchased him for the account 
Rice Smith. The only piece evidence the case bearing 
Anderson, Johnston Branch, far these drafts are concerned, 
the fact that telegram which Coggins sent Rice Smith, notify- 
ing them purchases cantaloupes which could make for their 
account, told them show the telegram Anderson. not even 
alleged that Anderson, Johnston Branch had anything with 
these cantaloupes, that they were bought for their account, that they 
received any them; furthermore, the record would seem indicate 
that during the year 1923 was understood Anderson, Johnston 
Branch that Coggins was not acting exclusively for them. addition 
this, Smith, one the partners Rice Smith, testified that the 
year 1923 Coggins purchased cantaloupes for them; that they dealt 
with him personally regard the transactions; that Anderson, John- 
ston Branch were way connected with the purchases, and that 
they (Rice Smith) did not pay for all the cantaloupes that Coggins 
had bought for them because the purchases had been made basis 
which had not been authorized that there were outstanding differences 
between them and Coggins which had not been adjusted the time 
trial. 

The trial judge, the course his charge, stated the jury that 
there was testimony the case which directly shows that the arrange- 
ment which Coggins made with the bank that might deposit the drafts 

cash was conveyed Anderson, Johnston Branch. Our examina- 
tion the record convinces that there was such information con- 
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veyed them, either directly indirectly. Anderson testified that the 
extent Coggins’ agency any time was purchase cantaloupes for 
them (that did not have even that authority 1923) that they did 
not authorize him open bank account behalf the firm; that 
did not have any knowledge the existence the bank account; that 
they did not authorize coggins obtain their behalf; and 
that they did not authorize him draw drafts upon Rice Smith 
upon any other person. Coggins himself testified that went Rocky 
Ford the representative Anderson, Johnston Branch buy 
did not say that they authorized him open bank 
account for them. 

Before establishing course dealings with Coggins which enabled 
him check against the unacceptea drafts, would have been easy 
thing for the bank have written his principals and obtained their ap- 
proval this course, but the bank did not so. One dealing with 
agent must exercise reasonable prudence. Meacham Agency (2d 
Ed. 1914) vol. 752. Here have case which the bank, dealing 
with the agent, made inquiry his principal all. This, under the 
was not acting with ordinary prudence. 

Boiled down its essentials, have the situation bank, located 
Colorado, being permitted recover from merchants Pittsburgh 
the amount overdrafts made agent, without any showing that the 
authority the agent extended beyond that mere purchaser for 
his More would have shown than this record 
discloses make his principal liable for the agent’s diversion funds 
from the bank. Cases such Buchholtz Barrie, Pa. Super. Ct. 
454, cited authority for the principle that, where agency denied, 
but the alleged agent swears that fact agent, and his testi- 
mony corroborated course dealing with the alleged principal, 
indicating agency, and there evidence ratification the alleged 
principal the acts the alleged agent, the question agency for 
the jury, have application this controversy, for the reason that the 
agency was limited and defined the agent himself, and there 
evidence any ratification his principals anything that did 
beyond purchasing for their account. 

There being evidence the case which shows any act conduct 
behalf the defendant which made him liable for the amount 
overdrafts, the court below was error permitting recovery 
had against him. 

The fifth assignment error, raising the question the court’s re- 
fusal enter judgment for the defendant non obstante veredicto, 
sustained. 

The judgment reversed, and here entered for defendant. 
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DEFENSE ACTION NOTE HELD INSUF- 
FICIENT 


First National Bank Donora Purcell, Supreme Court Pennsyl- 
vania, 131 Atl. Rep. 239 


action note brought bank the maker defended 
the ground that when executed it, the vice-president the 

bank agreed that there should substituted, discharge the note 

question, the note corporation then the process being 
formed. The corporation referred was formed subsequent the 
execution note but was insolvent when the action was 
brought. The vice-president denied that made the agreement 
question, and the testimony the defendant’s witness did not tend 
establish the defense. The defendant admitted that under- 
stood that the note ‘of the corporation which the bank was receive 
lieu his note had good bankable note, and that, when 
was called upon pay his note, the corporation was insolvent. 
was held that the defense was insufficient matter law and 
that the plaintiff was entitled recover. 


Action the First National Bank Donora against James 
Judgment for defendant, and plaintiff appeals. Reversed 
and rendered. 
Carl Gibson (of Vance Gibson), Monongahela, for appellant. 
Hughes (of Hughes Hughes), Warrens Burchinal, and 
all Washington, Pa., for appellee. 


SCHAFFER, J.—The plaintiff bank this suit sought recover 
from defendant the amount due promissory not for $15,000, 
which was the maker. successfully contended the court below 
that was not liable his unqualified written obligation pay be- 
understanding with the vice-president the bank that there 
should substituted, discharge the note question, the note 
corporation then process being formed, which plaintiff was 
One presenting such defense carries heavy burden. 
First Nat. Bank Hooversville Sagerson, 283 Pa. 406, 129 333. 
The real issue the case would seem have been lost sight the 
court below. appears have been obscured irrelevancies. 

There question but that the note when signed was valid, bind- 
ing obligation against the defendant, nor gainsaid that and his 
associates, two whom indorsed the note, received from the coffers 
the bank the $15,000 which they undertook took repay de- 


NOTE—-For similar decisions see Banking Law Journal Digest (Third 
Edition) 635. 
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mand, nor denied that, instead paying with money, appellee 
seeks and was permitted discharge worthless piece paper 
him and one the indorsers that they were induced execute the note, 
the proceeds which went for their benefit, understand- 
ing with official the bank (denied him they stated it) that 
some future time the bank would receive the note corporation not 
then esse lieu and discharge from the obligation which ad- 
mittedly they 

The outstanding relevant facts are these: Defendant and three others, 
Castner, O’Donnell, and Woodward, had arranged incorporate the 
Woodward Motor Co.. Before they received their charter became 
essential for them obtain the sum $15,000 order that they might 
complete the acquirement certain automobile agencies for their en- 
terprise. Castner, some time the month April, 1920, applied the 
plaintiff bank for the motor company the amount named. 
was subsequently, May 29, 1920, arranged that the bank would make 
the loan, the not having been completed, note signed 
the defendant and indorsed Castner and O’Donnell. the day 
named, the date the note, defendant and Castner the bank, 
met Binns, its vice-president, and executed the obligation. The, pro- 
ceeds thereof, $15,000, were their direction placed the credit 
the Woodward Motor Co., and checked out the defendant, 
its treasurer, payment for the automobile agencies. the con- 
tention defendant ‘that not liable the note which signed, 
contemporaneous with its execution, and the inducing cause 
thereof, Binns, the vice-president the bank, agreed substitute for 
the note the individual the note the Woodward Motor 
Co. after received its charter, and, when such note was tendered, 
the bank refused accept it—that reason the contemporaneous 
agreement his liability the note ceased when the corporate note was 
tendered and refused. 

this contemporaneous understanding, testified Castner 
that the arrangement was that the note the individuals was 
earried the bank ‘‘as security until note was substituted made 
the corporation’’ after was incorporated and ‘‘in for the 
note question. testified that, when the note the corporation 
was tendered the bank pursuance the understanding, was re- 
fused. further said that was induced indorse the note 
understanding and agreement that the corporation note would sub- 
stituted for the individual note,’’ and without that agreement would 
not have indorsed it. however, when was asked 
whether there were any conditions attached the granting credit 
when applied the bank for the loan the corporation, replied, 
were that were organize our company and put 
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basis would justify the granting that loan that amount’’; 
that line credit would allowed the company ‘‘when those condi- 
tions were established’’; that they could not await the organization 
the corporation obtain the money, and therefore used their individual 
note get it. further said that the time the note was made, May 
29, 1920, had the Woodward Motor Co. then been incorporated, its 
financial condition would have warranted its receiving credit $15,- 
000, but, when they came make the exchange notes, its financial con- 
dition was ‘‘not good’’; that, when told the vice-president the 
bank that they were ready make the exchange, the former asked him 
he, director the bank (which was), ‘‘would consider good 
business exchange that note for the one which held,’’ and 
(Castner) replied, would not,’’ because the affairs the company, 
which was president, were not prospering. also testified that 
was not his understanding that whenever was convenient for the 
they could substitute for their individual note the 
eorporation’s note, regardless what its financial standing was, which 
latter statement direct conflict with the contention made ap- 
pellee, indeed, with least part his testimony, because (appellee) 
said that the understanding with the vice-president the bank was that 
the individual note was only temporary one ‘‘until got cor- 
poration note, and Mr. Binns agreed take the corporation note; that’s 
why signed that note’’; that without the arrangement above stated 
would not have signed it. When cross-examined, defendant admitted, 
however, that understood that the note the corporation which the 
bank was receive lieu his ‘‘had good bankable note,’’ and 
that, when was called upon the bank pay his note, the motor 
was practically insolvent. 

testified Binns, the bank’s vice-president, the understanding 
was that, before credit was extended the motor company, 
would submit statement its financial responsibility which would 
satisfactory the directors the that the loan the first instance 
was made the individuals; that their note ‘‘was paid the 
Woodward Motor Co. when they had established its with the bank 
and got its loan like amount’’; and that there was arrangement 
substitute one note for the other. further testified that statement 
the financial condition the motor company was submitted the 
bank; and that the defendant and his associates did not show that they 
had ever put any money into the that the collateral arrange- 
ment was all contingent the defendant and those associated with him 
establishing the credit the motor company; and that time did 
the bank refuse out the arrangement provided satisfactory 
statement was presented. The defendant denied that there had been any 
understanding furnish the financial statement. 
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admittedly valid note that was permitted discharge his 
obligation the bank repay the money borrowed from giving 
worthless piece paper made insolvent. Such defense can- 
not prevail the teeth the denial the officer the bank who con- 
ducted the transaction the loan and the obligation secure it. First 
Nat. Bank Hooversville Sagerson, supra. Particularly this 
where, here, the second witness upon whom defendant relies es- 
tablish his defense impugns the statement that the corporate note 
which was given was worthy the credit asked, and where 
admits that the note the corporation was not such obligation, where 
repudiates the understanding set defendant stating that 
was not his understanding that and his could substitute 
for their undertaking return the bank its money, the corporation’s 
note, regardless what the company’s financial responsibility was the 
time, and where all this coupled with the admission from defendant 
himself that understood that the note which the corporation was 

give had good bankable note. 
The court below should have declared the attempted defense un- 
availing matter law (First Nat. Bank Hooversville Sagerson, 
supra), and directed verdict for plaintiff. failure was 

manifest error. 

The judgment reversed, and here entered for plaintiff; damages 
assessed the court below. 


NOTE TRANSFERRED PURSUANT UNAU- 
THORIZED CONTRACT FOR CONSOLIDA- 
TION PAYEE BANK AND INDORSEE 
ENFORCEABLE AGAINST MAKER 


Farmers’ Merchants’ State Bank Hutchinson Rush, Supreme 
Court Minnesota, 205 Rep. 951 


The defense action against the maker note payable 
bank which was stockholder and indorsed the payee 
the plaintiff bank was that the transfer the note was made pur- 
suant contract for the consolidation the two banks, and that 
such contract was beyond the powers the banks. was held that 
this defense would not defeat the action. 


Action the Farmers’ Merchants’ State Bank Hutchinson 
against Rush and another. Findings were for plaintiff, and the 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 635. 
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defendant named appeals from order denying his motion for new 
trial. Affirmed. 

Daly Barnard, Renville, for appellant. 

Sam Anderson, Hutchinson, and Jamison, Stinchfield Mac- 
kall, Minneapolis, for respondent. 


LEES, promissory note, tried the court without 
jury. The findings were plaintiff’s favor. Defendant Rush 
appealed from order denying his motion for new trial. 

The note was made payable the defendant bank, and was indorsed 
and delivered the respondent bank. Prior January, 1922, the two 
banks were separately engaged business Hutchinson. January 
the directors both banks met from time time consider proposed 
consolidation. February joint meeting the stockholders was 
held, which resolution was adopted providing for the sale the de- 
fendant bank and its assets the respondent and the assumption 
the latter the liabilities the former. February 7th the respond- 
ent received from the defendant bank deed its real estate and bill 
sale its personal property. The defendant bank then ceased 
business, but still incorporated and has board directors. 

The appellant owned stock in, and was the defendant 
bank, and the note suit represents the indebtedness. There 
question about the execution the note and the indorsement thereof 
respondent with guaranty payment. Accordingly there can 
doubt respondent’s ownership the note. 

Appellant’s principal contention that the acts both banks, in- 
tended effect consolidation, were ultra vires. Sections 7648, 7660 
and 7679, 1923, are cited support this proposition. 
spondent attention section 7692, 1923, permitting the con- 
solidation banks with the consent the public examiner, and contends 
that immaterial whether such consent was obtained because appellant 
cannot avoid payment his note the plea that respondent obtained 
under contract between the two banks into which they could not 
enter without exceeding their corporate powers. other words, the 
contention that person, who has given his note corporation, 
defeat action the note, brought another corporation 
indorsee pleading and proving that the first corporation transferred 
the note the second without authority. 

some jurisdictions the rule obtains that only the state may call 
corporation account when has acted contravention 
tain referred section 2026, note 59, Dunnell’s Digest, in- 
dicate tendency the part this court adopt this rule, but 
Olson Warroad Mere. Co., 136 Minn. 310, 161 713, was said 
that the stockholders, well the state, have interests protect, and 
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case excess powers, only where some public mis- 
chief done threatened that the state, the Attorney General, should 
interfere. If, between the company and its stockholders, there 
wrongful application the capital, illegal incurring liabilities, 
for the stockholders complain.’’ 

And the courts generally hold that stockholder may bring suit 
against the corporation restrain annul ultra vires act. 
875. See, also, Small Minneapolis, Co., Minn. 264, 
797. 

Our attention has not been called any case holding that person 
against whom corporation had valid claim can defeat action 
prosecuted the assignee the claim compel payment thereof 
showing that, assigning it, the corporation exceeded its powers. 

Numerous holding that recovery cannot thus avoided are 
cited respondent’s brief, but appellant insists that none them are 
point, because each the defendant was stranger the corporation 
and not stockholder therein. are the opinion that the duty 
pay acknowledged debt the same whether the debtor not 
stockholder the corporation which the debt was originally payable. 
the debtor stockholder, may have the right that 
enjoin the transfer the debt act which would ultra vires. 
But think that the rights stockholders may asserted only 
direct proceeding against the offending corporation. 

person who both debtor the corporation and stockholder 
therein occupies dual position, and the rights may assert one 
pacity are distinct and separate from those may assert the other. 

are unable distinguish the case bar from those cited re- 
spondent. think the same principle applicable cases such 
this and those where the debtor stranger the corporation. 
good statement the principle, with citation the authorities, will 
found Winer Bank Blythville, Ark. 435, 117 232, 131 
Am. St. Rep. 102, one the cases cited respondent’s brief, which 
Kelley Forney, Kan. 145, 101 1020, may added. the case 
first cited, the court quoted with approval the following statement 
Joyce Commercial Paper (1st Ed.) 

maker note only interested paying the same one 
who authorized receive payment and discharge him from liabil- 
ity, and the fact that transaction between corporations, consequence 
which the note held one the corporations has been transferred 
was authorized, does not constitute defense the 
maker. 


the second case the defendant was stockholder corporation 
which had leased its property the plaintiff, who brought action 
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against the defendant recover possession the property. was held 
that the fact that defendant was stockholder gave him right set 
defense that the act the corporation leasing the property 
the plaintiff was ultra vires. 

other points raised the briefs require discussion. 

The appellant failed establish defense, and the order denying 
new trial must affirmed. 


BANK LIABLE FOR ACT PRESIDENT AP- 
PARENTLY AUTHORIZED 


Weissburg People’s State Bank New Kensington, Supreme Court 
Pennsylvania, 131 Atl. Rep. 181 


The plaintiff went the defendant bank and purchased United 
States short term certificates indebtedness the par value 
$6,000. These certificates were put envelope, which the 
plaintiff’s name was written, and were placed the president the 
bank the bank’s safe. Subsequently, the plaintiff negotiated with 
the president for the purchase other short-term certificates and 
drew checks against his account another bank pay for the se- 
The total amount these checks was $16,000. All the 
checks were paid the defendant the drawee. Although some 
the checks were drawn the order the bank, they were credited 
the president’s personal account. The plaintiff never saw the cer- 
for which the checks were given, and the bank did not own 
such certificates. The president assured the plaintiff that the cer- 
tificates would placed the envelope with the $6,000 worth cer- 
first purchased. 

The president converted his own use the $6,000 worth cer- 
well the proceeds the checks subsequently delivered 
the plaintiff. action the plaintiff recover the $22,000 
paid for indebtedness, was held that the bank was 
not liable for the value the certificates placed the bank’s safe, 
appeared that the plaintiff paid nothing for their safe-keeping, 
and did not appear that the fact the deposit was known the 
directors and them, that they knew, had rea- 
sonable grounds suspect, the integrity the president, and still 
retained him office. was held, however, that the plaintiff was 
entitled $16,000, the value the other certificates which 
the plaintiff had arranged buy. The bank was held liable because 
the evidence tended show that the president purported act for 
the bank the sale certificates which the bank was supposed 
own, and that had apparent authority so. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 866, 
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Action David Weissburg against the People’s State Bank 
New Kensington. Verdict for plaintiff was rendered subject re- 
served point law. The reserved point law decided favor the 
defendant and judgment entered for plaintiff. Both parties appeal. 
Affirmed. 

Charles Crowel, Greensburg, and Thompson, 
Pittsburgh, for appellant. 

(of MeVicar, Hazlett, Gardner Gannon), Pitts- 
burgh, and John Silsley, Greensburg, for appellee. 


SIMPSON, sued recover $22,000, the value United 
States short-term certificates indebtedness, which alleged had 
purchased from defendant, but which the latter refused deliver. 
obtained verdict for the full amount his claim, subject point 
law reserved ‘‘whether there any evidence which entitles the 


plaintiff recover the value the certificates the par value 
which formed part the $22,000. Subsequently the court 
decided the reserved point favor defendant, entered judgment for 
plaintiff for $16,000, and these two appeals, one each party, followed. 
passing, may said that this was the second trial the case, the 
verdict the first being the same this one. 

appeal gives little concern. Accepting his story 


true, went the bank and purchased from ‘‘$6,000 1921 cer- 
tificates due June 15, taking from the president of.the bank 
receipt specifying that they were left ‘‘for The govern- 
ment had issued such Plaintiff says those purchased were 
shown him, but, could not then get safe deposit box, they were 
put envelope, which his name was written, were placed the 
president the bank’s safe, and were subsequently converted the 
president his own use. Plaintiff paid nothing for their safe-keeping, 
and hence, even assume that the president’s custody was the custody 
the bank, would not liable for the tortious acts its officer 
(Seott National Bank Chester Valley, Pa. 471, Am. Rep. 
711; First National Bank Allentown Rex, Pa. 308, Am. Rep. 
767), unless the fact the deposit was known the directors and 
quiesced them (First National Bank Carlisle Graham, Pa. 
106, Am. Rep. 49), they knew, had reasonable grounds sus- 
pect, the integrity the president, and still retained him office 
National Bank Chester Valley, supra) neither was 
there evidence submit the jury. 

The appeal the bank has given more concern, but careful 
consideration this branch the has that there were 
controlling questions fact, which had determined the jury. 
was shown some the evidence that the president the bank was 
its organizer and principal stockholder, and had transferred it, when 
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chartered, the business had theretofore carried private 
that was constantly attendance the bank, was its ‘‘chief execu- 
tive officer, and was active charge the operation the bank’’; 
was the official authorized make purchases and sales for the bank, 
sometimes doing without direct authority, but later reporting what 
had done, his acts being then ratified the board directors; ‘‘had 
general charge the bank, was actively engaged the opera- 
tion its business [and] waited customers the 
the man that the board directors delegated way operating 
the was authorized buy and sell Liberty bonds and Victory 
bonds, and this authority was never revoked; and that his situation 
and conduct the bank was such justify the belief that had the 
same control over had previously had over his private banking 
and that what did, carrying the legitimate business 
the bank, would approved the board directors. Assuming all this 
true, the bank was what sometimes termed ‘‘one-man bank,’’ 
and was the ‘‘one man.’’ Most the important facts above detailed 
were denied defendant, but there was sufficient evidence from which 
the jury could find them have been stated, and hence defendant 
would liable for its president’s acts, unless the particular business was 
ultra vires the bank. First National Bank Colonial Hotel Co., 226 
Pa. 292, 412; Putnam Ensign Oil Co., 272 Pa. 301, 308, 116 
285. not and surely could not be, that bank’s sale 
its securities would ultra vires. different question would arise 
the president had taken the money invest for plaintiff, for this 
would not have been within the usual course business bank (First 
National Bank Allentown Hoch, Pa. 324, Am. Rep. Com- 
monwealth Trust Co. First-Second National Bank, 260 Pa. 223, 231, 
103 598), while sale its own securities was. 
Plaintiff’s evidence also showed that went the bank, intending 
draw out certain moneys for the purpose investing them se- 
which paid higher rate interest than the bank was paying 
the deposit. While doing president learned plaintiff’s 
purpose, and induced him use the money purchasing from the bank 
the $6,000 short-term certificates, already referred to. later oc- 
drew checks his bank account another institution, for 
the purpose purchasing from the bank other short-term certificates. 
Some these checks were drawn the order the bank, some the 
president without his official title (some being filled out him and 
then signed plaintiff), and all were paid the defendant the 
drawee bank; being alleged, however, that defendant credited all 
them its president’s personal account. The bank’s officers were unable 
explain why this was done, the checks drawn the order the 
bank. All the transactions thus specified were had with the president, 
the banking house. each occasion, except the last two, plaintiff was 
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then and there given receipt, signed the president, stating the pur- 
pose for which the money was paid, surrendering, each purchase 
after the first, the receipt then held, and obtaining new one covering 
all the payments had then made. When the sums thus paid aggregated 
$20,000, receipt was given follows: 


1922. Received Weissburg, twenty thousand dollars. 
Cert. indebtedness per cent. due July 1922. People’s State Bank, 
New Kensington, Pa., Jas. Steiner, Pres.’’ 


Payment the two later sums, $1,000 each, was simply indorsed 
the receipt quoted. none the interviews after the first one, 
when $6,000 was were any certificates indebtedness shown 
plaintiff—in fact, the government never issued July 
1922,’’ and the bank owned indebtedness—but the 
certificates, the president falsely asserted, would put him 
the envelope with the $6,000 worth first purchased. Subsequently 
was arrested for his crimes, and now serving sentence therefor. 

Some the facts, stated the preceding paragraph, were seriously 
disputed defendant, and further alleged, and there was evidence 
tending show, that plaintiff’s transactions were with the president in- 
dividually, and not official the bank. These questions were sub- 
mitted the jury, however, which decided against the bank’s conten- 
tion. Assuming the truth the jury’s findings—as must this 
appeal—the situation then that plaintiff, the place business 
the bank, purchased from it, through its president, who purported 
act for and had apparent authority do, number short-term 
certificates, which the bank was supposed own and could properly 
sell; and from this necessarily follows that the bank was legally re- 
quired deliver plaintiff the securities which had purchased, 
return the money paid for them. 

The evidence took wide range, perhaps was inevitable, since 
fraud was involved, but the whole case depended the jury’s findings 
regarding two propositions: (1) Did plaintiff deal with the bank, 
with its president and (2), the former, was the 
actual apparent authority the president such justify the belief 
that had the right sell plaintiff securities which the bank was 
supposed own? The jury’s verdict, favoring plaintiff’s contention 
these two points, being founded upon evidence sufficient for the purpose, 
consequently forecloses this appeal, unless there were trial errors call- 
ing for reversal with new venire. find none such. 

All the assignments, except the third and the sixth, allege, varying 
forms, that defendant was entitled binding instructions its favor. 
This point has already been considered. The third objects the action 
the court refusing charge the jury that plaintiff could not re- 
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cover unless ‘‘the transactions complained were known the de- 
fendant’s officials, subsequently ratified This point was 
properly refused, since ignored the possible liability growing out 
the actual apparent authority the president act did. The 
sixth assignment complains because the refusal admit evidence, 
part the res gestae, paper written the president, and found 
his safe deposit box about August 1922, after his became 

23, 1922. received from Weissburg during this and last 


year $22,000, which amount lost speculation, should paid him 
out life insurance.’’ 


The dates above set forth—and the evidence discloses other perti- 
nent ones—show that the law res gestae could not applied the 
document, for relates number transactions, each which 
curred long prior its date. Moreover, had bearing the issue 
being tried, for all that was there said might true, and the defendant 
still liable, plaintiff supposed was dealing with the president, 
president, and was justified believing. 

each appeal, the judgment court below affirmed. 


COLLECTING BANK RECEIVING 
DRAFT PAYMENT CHECK 


First National Bank Brewster Commercial Bank Trust Co., Su- 
preme Court Washington, 242 Pac. Rep. 356 


bank which check sent for collection and which sends 
the check direct the bank which drawn, although with the 
consent the forwarding bank, will liable the draft which the 
drawee bank sends payment, uncollectible because the failure 
the latter bank. 

The plaintiff bank (referred the opinion the Brewster 
Bank) sent the defendant (referred the opinion the Wen- 
Bank) number checks drawn bank Bridgeport. 
The Wenatchee Bank sent the checks direct the Bridgeport Bank 
and the Bridgeport Bank sent payment drafts bank Se- 
attle. When drafts were presented for payment, they were 
dishonored for the reason that the Bridgeport Bank had failed the 
meantime. was held that the Wenatchee Bank was liable the 
Brewster Bank for the amount the checks notwithstanding the 
fact that the Brewster Bank had consented this method col- 
lection. The consent did not authorize the Wenatchee Bank re- 
ceive anything other than payment the checks. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 255. 
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Action the First National Bank Brewster, national banking 
association, against the Commercial Bank Trust Co., corporation. 
From judgment for plaintiff, defendant appeals. Affirmed. 

Hughes Wallace and Hughes, all Wenatchee, for appel- 
lant. 
Johnson O’Connor, Okanogan, for respondent. 


FULLERTON, J.—The respondent, First National Bank Brew- 
ster, and the appellant, Commercial Bank Trust Co., are banking cor- 
the banking house the first being the town Brewster, 
Okanogan County, and that the second the city Wenatchee, 
Chelan County. the times the transactions giving rise the 
present controversy, the Bridgeport State Bank was likewise banking 
corporation, having its banking house the town Bridgeport, the 
Douglas. Both the Brewster bank and the Bridgeport bank 
were correspondents the Wenatchee bank, but were not correspond- 
ents each other, and each carried deposit account with the Wen- 
atchee bank. 

and immediately prior September 24, 1922, the Brewster bank 
number checks drawn depositors the Bridgeport bank 
that bank, and, the date given, forwarded the checks the Wen- 
bank for clearance and collection, charging the total thereof ($1,- 
014.14) its with the Wenatchee bank. The Wenatchee bank 
received the checks September 26, 1922, and gave the Brewster bank 
for the amount thereof ‘‘subject the checks. 
the same day forwarded the checks directly the Bridgeport bank 
for payment and remittance. The checks were due course received 
the Bridgeport bank, and that bank immediately charged the amount 
the checks the drawers thereof severally, and remitted the total 
sum charged the Wenatchee bank drafts drawn Seattle 
bank which had deposit sufficient amount meet the drafts. 
The drafts were forwarded the Seattle bank the Wenatchee bank, 
but before they reached that bank the Bridgeport bank was taken over 
the state supervisor banking insolvent concern. Knowledge 
of.this fact reached the Seattle bank before paid the drafts, and there- 
upon refused pay them, returning them the Wenatchee bank. 
The Wenatchee bank thereupon charged the amount the drafts the 
Brewster bank, and thereafter refused recognize liability 
the transaction. 

The present action was brought the Brewster bank against the 
Wenatchee bank recover the amount the checks; its contention be- 
ing that between itself and the Wenatchee bank the checks were paid 
the Bridgeport bank. recovery was had the court below, and 
this appeal from the judgment evidencing the recovery. 

addition the facts recited, was shown that the respond- 
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ent (Brewster bank) that paper this sort might sent 
direct the Bridgeport bank the appellant (Wenatchee bank) for 
payment, and that such had been the long course dealing with refer- 
ence such paper. was also understood between, the appellant and 
respondent that any paper forwarded which the Bridgeport bank did 
not recognize liability would charged back the respondent. 
But find the record nothing indicate agreement between the 
appellant and the respondent the manner which payment 
checks other paper could made the Bridgeport bank the ap- 
pellant after had been forwarded; that say, there nothing 
indicate that the appellant had the right payment any- 
thing other than lawful money, that which common consent and 
usage considered and treated lawful money. There is, moreover, 
the record nothing the custom common usage banks this vicin- 
ity the manner making payments checks other forms 
commercial paper drawn upon them. Nor shown that the respond- 
ent bank had notice knowledge the manner dealing between the 
appellant and the Bridgeport bank with respect such paper. All that 
appears that the respondent knew that was the custom the appel- 
lant send such paper received for collection the Bridgeport 
bank direct such bank, and that for its own paper consented that 
might so. 

The question before then somewhat narrow one. is: Did 
the failure the appellant exact payment the checks lawful 
money, and its acceptance exchange draft, found worthless, 
instead lawful money, render liable answer over the respond- 
ent for the amount the checks? 

The general rule well settled that collecting agent without au- 
thority accept for the debt his principal anything but that which 
the law declares legal tender. This rule seems not only sound 
principle but sustained the almost universal authority. was 
St. Rep. 402: 


ing else. Morse, Banks Banking (2d Ed.) 268. The drawer having 
funds his credit with the drawee has right assume that the payee 
will, upon presentation, exact payment precisely what the check was 
given for, and that will not accept, lieu thereof, something for 
which had not been drawn. certainly not within his contempla- 
tion that the payee should upon presentation, instead requiring the 
eash paid. accept the drawer’s risk check the drawee upon 
some other bank banker. The holder had right make immediate 
demand for payment upon receipt Anderson’s check, though she was 
not bound so. When her agent, the Old Town Bank, the collecting 
bank being the agent the holder (Dodge Freedman’s Sav. Tr. 
Co., 379 [23 Ed. 920]), did make demand was only author- 
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ized receive money (Ward Smith, Wall.] 451 [19 
Ed. 207]) and the acceptance the collecting agent anything else 
rendered liable the holder though had collected the cash. 


Fifth Nat. Bank Pittsburgh Ashforth, 123 Pa. 212 [16 596] 


See, also, Ward Smith, Wall. 447, Ed. 207; Federal Re- 
serve Bank Malloy, 264 160, Ct. 296, Ed. 617, 
1261. 


There are, course, exceptions the general rule thus stated. 
The rule may modified agreement, and there are well-considered 
which hold, and have ourselves held (Spokane Valley State 
Bank Lutes, 133 Wash. 66, 233 308), that the rule may modified 
custom. But the absence such agreement and the absence 
custom the contrary, nothing but payment lawful money will 
satisfy the rule, and, the collector accepts something else, which proves 
worthless, liable over his principal for the amount the 
loss caused thereby. 

The hardships contrary rule are well illustrated the present 
The checks, have before stated, when they were forwarded 
the Bridgeport bank, were charged that bank the accounts 
the several drawers, and were either returned held for return them. 
This was payment the checks between the drawers and the sev- 
eral interested banks. Being such payment, there could recourse 
upon the drawers. Oregon Iron Steel Co. Kelso State Bank, 129 
collecting bank liable for any neglect duty occurring the process 
collection which any the parties the paper are discharged. 
Nat. Revere Bank Nat. Bank Republic, 172 102, 799. 
also general rule that, when bank receives commercial paper for 
bound return account for the amount thereof. 
McClure Taylor Osborne Co., Ill. App. 465; Nat. Revere 
Bank Nat. Bank Republic, supra; 609, 268. this in- 
stance, had the checks not been paid the drawee bank, the respondent 
woud have had the right recoup against the several drawers the 
This right has been lost because the acts the appel- 
lant, and seemingly any just principle the appellant should bear the 
loss rather than that should borne the respondent. 

argued, however, that because the respondent consented the 
sending the checks directly the drawee bank, conferred, neces- 
sary implication, authority the appellant bank accept payment 
draft from the drawee bank. But this precise question was before the 
Supreme Court the United States Federal Reserve Bank Malloy, 
supra, and think cannot better answer than quoting from 
that decision. The court says: 


228 THE BANKING LAW JOURNAL 

however, that the authority send checks the 
carries with it, necessary implication, authority 
payment from the drawee. assume, for the purposes 
the that the obligation which the law imposes collect 


terms, relates only the banks inter se, upon 
ground the owner the check bound the knowledge and 
consent his But justify extension implication 
the terms the regulation, must made appear, least, that the 
addition sought annexed necessary means carry into effect 
the expressly given the regulation. See First National 
Bank Missouri, 263 640 [44 Ct. 213, Ed. 486]. fol- 
lows from this limitation upon the extent and purpose implied pow- 
ers, that distinct and independent power cannot brought into exist- 
ence implication from the grant another distinct power. other 
words, authority specific thing carries with implication the 
power whatever necessary effectuate the thing authorized— 
not another and separate thing, since that would be, not carry 
the authority granted into effect, but add authority beyond the terms 
the grant. The authority expressed the regulation ‘to send 
checks for collection banks which checks were drawn’; the au- 
thority now sought annexed implication ‘to exchange drafts 
payment,’ instead money, required law. That neither 
means carrying the other into effect, clear. Nor are they 
necessary each other the sense that they are corollary dependent. 
Certainly check may sent for collection the drawee bank without 
entailing the necessity remitting the amount the form exchange. 
Currency itself may sent; and, will appear presently, frequently 
sent. The first form remittance, sure, more convenient; 
but not such necessity exclude the second the score 
impracticability. There nothing prevent the sending bank from 
requiring the drawee remit currency condition upon which the 
check may satisfied and charged the account the drawer. 
must not lose sight the fact that are here dealing with two dis- 
rules law, both which are sought avoided: (a) That 
which forbids bank having paper for collection use the drawee bank 
collecting agent; and (b) that which forbids collecting agent 
accepting anything but money payment. The first rule probably 
based upon the theory that the drawee not suitable agent for the en- 
forcement his own obligation, and that commercial paper calling upon 
him pay should not surrendered and satisfied him, with the 
consequent release the drawer, except upon previous contemporane- 
ous payment. The second rule proceeds upon the fact that the obliga- 
tion the drawee pay money, and nothing else. Plainly, the 
two rules are such nature that one may abrogated without the 
other; and obvious, since the law imposes upon collecting agent 
the duty collect money, that none the various subagents, receiv- 
ing the paper collected upon the basis that duty, can waive the 
requirement the law favor the agent whom 


next said that the acceptance the drawee’s draft instead 
-lawful money was justified custom. But the sufficient answer 
this that such custom shown the record, and not matter 
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which the court may take judicial knowledge. its own knowledge 
the court knows that the practice varies with the circumstances. 
dealings between banks good financial standing, well known each 
other, possibly the general practice accept without question drafts 
payment obligations. But the reverse the rule when the circum- 
stances are not these. There therefore such general custom, and 
the court cannot know without proof the custom particular place. 

Finally, said that the present case controlled our case 
Spokane Valley Bank Lutes, above cited, and must reversed the 
authority that case. But more careful examination the case will 
show that the cited case differs materially its facts from the present 
case. The custom found obtain that case was made issue the 
pleadings and was found sustained proofs, while here there was 
such issue; the appellant relying upon what contended the 
general custom banks and custom which the courts can take 
judicial knowledge. Again, the defendants that case lost rights 
against their payors the manner the payment the certificate 
deposit there question, while here the respondent did suffer loss; 
lost its right recoupment against the original drawers the checks. 
There are other distinctions which will become apparent study 
the case, but these are enough show that the case not controlling 
state facts such here presented. 

conclude that there error the judgment the court be- 
low, and will stand affirmed. 


RECORD OWNER AND ACTUAL OWNER 
STOCK JOINTLY LIABLE FOR PAR 
VALUE STOCK 


Board State rel. Walcott, Bank Commissioner, Supreme Court 
Oklahoma, 242 Rep. 522 


Where the owner stock state bank, within one year prior 
the insolvency the bank, sells and delivers the stock another, 
and the stock not transferred the books the bank, the original 
owner, the record stockholder, and the purchaser, the actual 
owner the stock, are jointly liable for the par value the stock 
the bank examiner under sections 4122 and 4177, 

1921. 


similar decisions see Banking Law Journal Digest (Third 
Edition) 1192. 
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Action Roy State Bank Commissioner, against 
Stebbins, recover par value certain stock the Central State Bank 
Muskogee, which Mandly Board, motion defendant, was made 
party defendant. Judgment for plaintiff, and defendant Mandly 
Board appeals. Affirmed. 

Eck Brook, Muskogee, for plaintiff error. 

West, Gibson, Sherman, Davidson Hull, Tulsa, for 
error Stebbins. 

Clarence Mull, Muskogee, for State rel. Bank Commissioner. 


RUTH, C.—The state will designated plaintiff and Mandly 
Board will designated defendant this opinion. 

The state filed its action originally against Stebbins, alleging 
Stebbins was the owner stock the Central State Bank, which bank 
had become insolvent and was charge the bank commissioner, and 
course liquidation. Stebbins moved make Mandly Board party 
defendant, alleging had sold the stock the said Board, but the same 
had never been transferred the stock book the Central State Bank. 

The state filed its amended petition making Stebbins and 
Mandly Board defendants, alleging that October 1922, and within 
one year from the date the insolvency and failure the Central 
State Bank, Stebbins was the owner shares the stock 
the insolvent bank; that on, wit, October 1922, Stebbins sold and 
delivered the shares stock defendant Board, but the date the 
failure the bank, wit, August 18, 1922, the stock had not been trans- 
ferred, and was still the books the bank the name Steb- 
bins, wherefore Stebbins and Board became liable the creditors the 
bank for the par value the stock, and plaintiff prays judgment 
the sum $1,000. 

Stebbins filed answer, stating that October 1921, for valuable 
consideration, sold, signed, set over and delivered the stock Mandly 
Board, and indorsed the stock power attorney Board, and 
Board agreed attend the transfer the stock the books the 
Central State Bank; that Board failed transfer the stock, and Stebbins 
prays that have judgment over against Board the event plaintiff 
secures judgment against Stebbins. 

Defendant denies purchased the stock from Stebbins, but did 
agree with Stebbins that, Stebbins would transfer his account the 
Exchange National Bank, which Board was then president, Board 
would, possible, have the Exchange National Bank some its em- 
ployees procure sale the stock, and the stock was delivered upon 
this agreement, and the stock was never sold, but still reposes the 
desk the the Exchange National Bank. The cause was tried 
jury, and verdict returned for plaintiff and against Steb- 
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bins and Mandly Board the sum $1,036.50. Judgment was ren- 
dered the verdict, and the defendant Mandly Board appeals. 

Defendant groups his first three assignments error, wit: Court 
erred sustaining motion Stebbins make Board 
court erred refusing strike paragraphs and defendant’s 
amended answer and cross-petition; and court erred not sustaining 
defendant’s demurrer Stebbins’ answer and cross-petition, and de- 
fendant argues them under one head. 

examination the defendant’s brief discloses that, arguing 
these three assignments error, defendant only urges error making 
him codefendant. find merit defendant’s contention. Section 
219, Comp. St. 1921, provides: 


person may made defendant who has claims interest 
the controversy adverse the plaintiff, who necessary party 
complete determination settlement the question involved 
therein.’’ 


Section 224, 1921, provides: 


The court may determine any controversy between parties before 
it, when can done without prejudice the rights others, 
saving their rights; but when determination the controversy cannot 
had without the presence other parties, the court must order them 
brought 


would have been entirely proper, and perhaps the better practice, 
have brought the parties in, and certainly for the best interests the 
defendant, but there statute requiring the court comply with the 
motion. The statute (section 4696, Rev. Laws 1910) only mandatory 
where ‘determination the controversy cannot had without the 
presence the other was discretionary with the 
trial Haynes City National Bank Lawton, Okl. 614, 
121 182. 


The court its own motion may order additional parties brought 
in. Simpson Hillis, Okl. 561, 120 572, Ann. Cas. 1913C, 227. 
The bringing new parties being mandatory some instances and 
others, find error the court’s sustaining the 
motion make Mandly Board party defendant. 

Section 4122, 1921, provides: 


shareholders every bank organized under this article shall 
additionally liable for the amount stock owned, and 


The motion Stebbins set the fact that had sold, assigned 
and delivered 100 shares stock the Central State Bank more than 
one year prior its failure said Board, and that Board was and had 
been the owner the stock for more than one year. Under the state- 
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ment Board was necessary party, and was not error for the court 

The defendant Stebbins his brief admits liability jointly with 
Board under section 4177, St. 1921, which provides part 


shareholder who shall sell, assign any manner dispose 
his shares stock, shall, the event the insolvency such 
poration [bank], continue liable thereon jointly with the owner 
thereof, the extent the liability such owner, for period one 
year from the date the transfer such shares upon the books such 
corporation, until the bank has been examined and the sale approved 
the State Bank Commissioner.’’ 


will therefore unnecessary further consider this question. 
The fifth, sixth, seventh, eighth and ninth assignments error are 
levelled against the sufficiency the evidence and the failure the 
court direct verdict for defendant Board. 

Stebbins testified sold the stock defendant and opened ac- 
count defendant’s bank, and was given pass book and credit 
$2,250. delivered the stock duly assigned and with power at- 
torney Board have the same transferred the books the Central 
State Bank. Stock was delivered King, cashier defendant’s 
bank; Board not being present. That Board had told Stebbins was 
not necessary have the stock transferred, but that would have the 
same transferred the books the Central State Bank. 

Wisdom, vice-president the Exchange National Bank, 
testified 

stock was purchased from Mr. Stebbins, and Mr. Stebbins was 
given credit the books, and the stock was carried long time cash 


for $2,250. was checking account for Stebbins. We—Board, King 
and myself—attended the 


Witness knew the Exchange National Bank, such, could own 
stock competing bank. The stock was carried cash item cover 
the transaction. The testimony King, the cashier, and Board, the 
president, was substantially the same effect. 

This was purely question fact for the jury, and the jury returned 
verdict for the plaintiff, and against the defendants jointly, was 
privileged under section 4177, 1921, creating joint lia- 
bility the facts proven. 

The evidence was slight degree conflicting; Stebbins testifying 
Board purchased and was the owner the stock, and Board testifying 
that was not the owner, and intimating very strongly that the Ex- 
change National Bank, any one, was the owner, but admitting that 
knew, under the law, his bank could not own the stock. The evidence 
the plaintiff, well the evidence the defendant, the vice-presi- 
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dent, and the cashier, the Exchange National Bank, reasonably tended 
prove ownership Board. 

the evidence conflicting, but there sufficient evidence 
upon which the jury could reasonably predicate the verdict, and the 
instructions given the court are free from error, the Supreme Court 
will not reverse the judgment Municipal Co. 
Walters, Okl. 14, 220 456; Mitchelson Commercial Inv. Trust 
Co., Okl. 98, 222 663; Shipman Conard, Okl. 216, 223 183; 
Jueschke Seeley, Okl. 133, 224 341. 

The jury are the triers the facts all actions law, and, when 
their verdict reasonably supported the evidence, and they have been 
properly instructed the court the law the case, and their 
verdict approved the trial court, the same will not disturbed 
the Supreme Court appeal. Ranney-Davis Mercantile Co. Morris, 
13, 223 887; Midland Valley Co. Maverick (Okl. Sup.) 
223 656; Nelson Bradfield, Okl. 259, 223 380; Carignano 
Box, Okl. 184, 223 673; Rosendahl Shipman, Okl. 25, 224 
165. 

Finding there was competent evidence reasonably tending sup- 
port the verdict and judgment, and there was error the 
tions given with reference the law governing the case, the judgment 
the trial court should affirmed. 


PRESIDENT’S AGREEMENT THAT INDORSER 
SHOULD NOT LIABLE NOTE DIS- 
COUNTED BANK UNENFORCEABLE 


Beers Broad Market National Bank Newark, Supreme Court 
New Jersey, 131 Atl. Rep. 105 


order enable applicant for loan from bank obtain 
the loan the president arranged have director the bank in- 
dorse note for the amount the loan, which should executed 
the borrower and discounted the bank. The president promised 
the director that would liability reason his in- 
dorsement and would under obligation pay the note 
case the maker failed so. The maker failed pay the note and 
the director also refused pay it. Thereupon the bank applied the 
director’s deposit the payment the note. The director then 
brought this action recover the amount the deposit. was 
held that the agreement that should not held liable his in- 
dorsement was illegal and unenforceable, and therefore was not 
entitled recover the funds applied the payment the note. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 48. 
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Action Louis Beers against the Broad Market National Bank 

Newark. Judgment for plaintiff, and defendant appeals. Reversed. 
Argued May term, 1925, before GUMMERE, J., and KALISCH 

and CAMPBELL, JJ. 

Charles Stewart and Leber Ruback, all Newark, for appellant. 

Louis Beers and Merritt Lane, both Newark, for respondent. 


GUMMERE, J.—This action was brought the plaintiff re- 
from the defendant moneys standing his account its bank, 
and which claimed the defendant had wrongfully refused pay 
over him upon his demand. The trial resulted verdict his 
favor for the full amount moneys claimed him due. The 
bank has appealed from the judgment entered upon that verdict. 

Stated the light most favorable the plaintiff, the uncontroverted 
facts disclosed this situation: Some time July, 1914, one 
who was indebted the defendant’s bank large sum money, 
sought borrow from the further sum $5,000, for the purpose 
series building operations which was then en- 
gaged. The president the bank, desiring Mechanic, 
but having doubts his financial soundness, laid the matter before 
the plaintiff, who was director the institution, and, result 
their arranged with him the following plan for Mechanic’s 
benefit: That Mechanic should draw his promissory note for $5,000 
the plaintiff’s order; that the plaintiff should indorse this note and de- 
liver the bank for that the bank should thereupon advance 
Mechanic $5,000, the amount the the money handed 
over the plaintiff and paid out him satisfaction Me- 
existing future indebtedness third parties, subject the 
approval the bank’s and that the plaintiff should 
liability the bank reason his indorsement—that is, that should. 
under obligation pay the note Mechanic should fail 
so. Pursuant this arrangement, Mechanic drew note payable the 
order plaintiff, who then indorsed and turned over the bank. 
The bank thereupon advanced him the $5,000 called for the note, 
and paid out from time time satisfaction Mechanic’s debts, 
with the approval the defendant company’s president. When the 
note came was renewed from time time; the form the re- 
newal notes being identical with that the original one, except 
amounts, the interest accruing being added thereto. Some time the 
year 1916, Mechanic, having become insolvent, left for parts unknown. 
When the last these renewal notes fell due, the plaintiff, the re- 
quest the bank, executed his own note the bank the place thereof. 
The note given him was renewed from time time until Febru- 
ary, 1919, when insisted that had carried the indebtedness Me- 
long enough and refused again renew the note. this situa- 
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tion, the bank applied, payment the note, moneys which had been 
deposited the plaintiff his own account, and unpaid dividends 
which had accrued upon his stock the company, and marked off the 
note paid. The moneys thus appropriated are the subject-matter 
the present litigation. 

the facts above recited, the defendant’s counsel, the close 
the trial, moved for the direction verdict its favor. The motion 
was denied, upon the theory advanced counsel for plaintiff, and 
adopted the court, that the promise the president, which was the 
inducing cause plaintiff’s action indorsing the original note and its 
renewals, and signing renewals own name after dis- 
appearance, relieved him from legal liability, either indorser 
maker that, this being so, the appropriation the plaintiff’s funds 
satisfy the last renewal executed plaintiff alone was without war- 
rant law. 

This theory, our opinion, altogether unsound. The original 
note was negotiable, and plaintiff was indorser upon without quali- 
fication. Section the Negotiable Instruments Act (Comp. Stat. 
3743) declares that every indorser who indorses without qualification 
warrants all subsequent holders due course that the instrument 
genuine and all respects what purports be; that has good title 
it; that the instrument is, the time his indorsement, valid and 
and, addition, engages that if, due presentment, 
dishonored, will pay the amount thereof the holder any 
subsequent indorser who may compelled pay it. entirely set- 
tled that, suit brought against such indorser, testimony purporting 
show that his contract indorsement was other than what the statute 
declares absolutely ineffectual vary the obligation which the 
statute imposes upon person who indorses promissory note without 
qualification. Indeed, not even admissible for that purpose. Gerli 
Law, 464, 1134; Church National Newark, ete., Banking Co., 
97N. Law, 235, 116 620, 524. Apparently the basis 
the theory which led the court refuse the direction verdict that, 
although this rule applicable full force where the suit brought 
the holder recover against the indorser, yet does not apply 
suit brought the indorser against the holder the basis collat- 
eral oral contract, although the latter directly the face the writ- 
ten one. dealing with similar proposition, Chief Justice Beasley, 
the case Johnson Ramsey, Law, 279, Am. Rep. 119, dis- 


stated there existed two legal contracts—an oral one and written one. 
How this so, when the one contradictory the other? The writ- 
ten contract bound the first indorser, with reference the rights the 
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indorsee, pay the whole note; the oral contract bound him pay only 
half. Such stipulations relate the same subject-matter, and they can- 
not stand together. seems that would despoil the rule, 
which prohibitive parol evidence such matters, much its 
practical benefit, the oral engagement, variant from the written one, 
lay separate ground action. The hypothesis which the 
rule which excludes such contemporaneous oral stipulations, 
the peremptory assumption that the parties the given time, with 
respect the same subject-matter, entered into but single agreement. 
opinion, upon principles thoroughly established, under the 
stated, the written indorsement constituted the only legal 
evidence that could resorted 


The this pronouncement seems beyond contro- 
versy, and conclude, therefore, that the trial court should have 
granted the motion direct verdict favor the defendant. 

There another reason why verdict favor the defendant 
should have been directed. According the facts already recited, the 
plaintiff and the president the defendant bank entered into illegal 
compact, the purpose which was take advantage their official 
positions deplete the assets the bank the extent $5,000 
should default the repayment the money loaned him. 
The compact was illegal, far the defendant bank was concerned, 
for the reason that, making it, the president was acting entirely out- 
side the scope his authority such officer. His powers over its busi- 
ness and property are strictly those agent, delegated him the 
directors, who are the managers the corporation, and the persons 
whom the control its business and property vested. may bind 
the corporation contracts matters arising the usual course 
business, but beyond this his official position gives him more control 
over its property funds than any other officer director. Mausert 
plaintiff was concerned, apparent that understood that the board 
directors the bank would, all probability, refuse discount Me- 
chanic’s note unless was indorsed some one whose financial respon- 
sibility was unquestionable. The purpose the scheme engineered 
him and the president was deceive the board and lead its members 
believe that the bank would protected against loss upon the note 
reason his unqualified indorsement. The result the scheme, 
had been carried out the parties intended, would have been, al- 
ready indicated, the misappropriation the bank’s funds for the bene- 
fit Mechanic the result the promise the plaintiff, exhibited 
his indorsement, but which, when made, never intended keep. 
cannot doubted that such misappropriation would have been fraud 
legal sense upon the defendant bank; and this being so, the plain- 
tiff could take benefit from his illegal compact. 

For the reasons stated, the judgment under review will reversed. 
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BANK’S CONVERSION DEPOSIT HELD 
PENDING DETERMINATION 
OWNERSHIP 


Iselin Farrow (Farmers’ Merchants’ Bank Duke, Garnishee), 
Supreme Court Oklahoma, 242 Pac. Rep. 528 


The tenant farm gave the lessor mortgage the crops 
produced the farm. bank held second mortgage the 
crops. Some wheat produced the farm was sold and controversy 
arose which the mortgagees was entitled the 
All the parties concerned entered into agreement providing that 
the money received from the sale the wheat should deposited 
the bank, and there held until could determined which the 
mortgagees held the prior lien. Thereafter the bank applied the de- 
posit the payment indebtedness the mortgagor it. 
was held that the bank was subject garnishment the other 
mortgagee for the deposit converted. 


Action Hope Iselin against Farrow, defendant, and the 
Farmers’ Merchants’ Bank Duke, garnishee. From judgment 
for plaintiff against defendant and discharging the garnishee, plaintiff 
appeals. Reversed with direction. 

Thorpe, Altus, for plaintiff error. 

Robinson, Altus, for defendant error. 


JONES, C.—This suit was instituted the district court Jackson 
County, Okl., plaintiff error, plaintiff, against the defendants 
error, defendants. The action was recover $597.88 against the de- 
fendant Farrow. The defendant, the Farmers’ Merchants’ Bank 
Duke was garnishee. Upon the trial the case before the court, jury 
having been waved, judgment was rendered favor the plaintiff, 
Iselin, and against the defendant Farrow, for the amount sued for, and 
the garnishee was discharged, from which portion the judgment the 
plaintiff appeals. 
facts, disclosed the record, show that the defendant Farrow 
was tenant the farm the plaintiff, Mrs. Iselin. Farrow had 
rented the farm for period three years and executed three notes 
the sum each, the agreed rental under the terms the contract 
for the farm, and gave mortgage the crops produced said 
‘farm secure payment the rental notes, one which became due 
each year. The garnishee bank held second mortgage, and 1921 the 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 
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defendant Farrow sold certain wheat which had been produced the 
farm and which was covered each the mortgages. Some 
versy arose which the mortgagees was entitled the proceeds 
the wheat, and the defendant Farrow, the garnishee the Farmers’ 
Merchants’ Bank, and Mr. Perry, who was the agent Mrs. Iselin, 
entered into agreement whereby was agreed all the parties here 
concerned that the money received from the sale the wheat should 
deposited the defendant bank, and there held until they could de- 
termine which the mortgagees held the prior lien, and that same 
should paid whoever was entitled same reason holding the 
senior prior lien. was also agreed that the defendant Farrow 
might draw checks the deposit small amounts for feed and pro- 
visions, and pursuant this agreement the defendant Farrow did draw 
checks the deposit, which were paid. Thereafter Mr. Reaves, officer 
the Farmers’ Merchants’ Bank, defendant, drew check said 
deposit signing the name the defendant Farrow, Reaves, the 
and the same the note Farrow held the bank, 
and under this state facts the trial court discharged the garnishee, 
and this action the court assigned error appellant. There 
are other matters but think this phase the case de- 
cisive the question, and therefore make mention the other con- 
tentions 


Corpus Juris, 642, the author announces the following rule: 


bank deposit may subject any agreement which the de- 
positor and the bank may make with respect it, long the rights 
third persons are not injuriously affected.’’ 


similar rule announced 540, and this rule has 
been followed this court the case Southwestern Surety Insurance 
Co. Marlow al., Okl. 313, 190 672, wherein the court adopts 
the rule announced Corpus Juris the third paragraph the 
syllabus. And the case Hitt Fireworks Co. Ameri- 
can Bank, 114 Wash: 167, 195 13, 196 629, the second para- 
graph the syllabus, the Supreme Court Washington said 


deposit money bank was special, for the purpose pay- 
ing certain outstanding checks the depositor, and was not general, the 
bank had right charge the account the depositor with over- 
draft, and thus defeat the claim the payee the 


And further held that the question whether not deposit 
general special dependent the understanding the parties 
the time the deposit made. 

There are numerous authorities sustaining this doctrine, and oc- 
curs that same are based good reason and justice. permit 
the bank secure the deposit, induce the parties interested per- 
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mit the deposit placed the bank, reason agreement such 
was made this case, and then without authority any character 
convert the money its own use and benefit, would, our judgment, 
grossly unfair and unjust rule, not keeping with good conscience 
and fair dealing and contrary law. 

therefore find that the judgment should be, and the same 
hereby, reversed, and there appearing controversy the 
facts, the trial court directed sustain the garnishment against the 
garnishee the Farmers’ Merchants’ Bank Duke. 


MAKER LIABLE NOTE GIVEN DIMINISH 
CASHIER’S INDEBTEDNESS BANK 


First National Bank Iron River Pohland, Supreme Court Wis- 
consin, 206 Rep. 


The brother the cashier bank gave his note the bank 
with the understanding that would used for the purpose di- 
minishing the cashier’s indebtedness the bank and securing 
extension the time payment six months. was held 
there valid consideration for the note and that the considera- 
tion was sufficient support action the note the bank even 
though the consideration was passed directly from the bank the 
cashier. was not necessary that the consideration should move 
the maker the note. The fact that the bank examiner ruled that 
the note could not counted diminishing the indebted- 
ness was held immaterial. was further held that promise 
the that would take care the note when became due 
could not used the maker defense against the bank. 


Action the First National Bank Iron River against Pohl- 
and. From judgment for defendant, plaintiff appeals. Reversed and 
remanded, with directions. 

Action promissory note. Defense want consideration. Omit- 
ting the statement issues not material the validity the note 
suit, appears that was executed under the following 
The defendant’s brother, Pohland, had been cashier the plaintiff 
bank and was indebted sum exceeding the lawful limit. 
reduce his apparent liability and while cashier forged defendant’s 
signature note $3,000 and deposited the bank. When be- 
came due, forged another note and took the first one. Later, and 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 48. 
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after ceased cashier the bank, wrote his brother fol- 
lows: 


Brother: suppose you are surprised find note for you 
sign three thousand dollars, but am, line the bank way 
overdrawn, credit, wish you would this for the bank ex- 
aminer, have stalled off the bank examiner several times, can’t 
any more; this favor for and will take care the note 
falls due.’’ 


Defendant, response that letter, and without knowing that his 
brother was longer cashier the bank, executed the note suit and 
sent him. The bank examiner seemed have doubt whether de- 
fendant’s note $3,000 might not some obligation his brother, 
and settle such doubt the bank wrote defendant and asked him sign 
the following 


First National Bank Iron River, Iron River, Michigan, 
the holder and owner certain promissory note signed dated 
April 14, 1923, for the principal sum three thousand dollars, with in- 
terest seven per cent. per annum from date until paid, payable Octo- 
ber 21, 1923, after date. hereby acknowledge that said promissory 
note personal obligation, given said bank for good and 
valuable consideration, and hereby promise and agree pay said note 
maturity. Dated this 30th day April, 1923. 

Pohland.’’ 


The defendant did so, and upon its receipt the bank was pinned 
defendant’s note, and the bank examiner did not object the 
next examination. Later and May 14, 1923, the defendant letter 
the bank said the note was personal obligation his brother, and 
the bank then requested him take care and place his loan else- 
where, and June 23, 1923, the bank was informed letter from the 
deputy that the note question did not change the status 
the excessive loan the cashier and asked that 
brought within the legal limit. 

The jury found that the note question was delivered the de- 
fendant the bank without any valuable consideration having been re- 
ceived the defendant, and judgment for the defendant was entered 
dismissing the complaint upon the merits, and plaintiff appealed. 

Francis Williams, Sheboygan, for appellant. 

Bowler Bowler and Buchen, all Sheboygan, for respond- 
ent. 


VINJE, (after stating the facts above).—The case seems 
have been tried the theory that was necessary connect the note 
suit with the forged notes the cashier. seems also have been 
tried the theory that consideration must move from the bank di- 
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rectly the defendant order establish the validity the note. 
This evidenced the form the question the special verdict which 
read 

the note suit executed and delivered the defendant the 


bank without any valuable consideration therefor having been receivea. 
the 


Under the testimony the jury were warranted answering this 
question, Indeed, that was the only answer the testimony sus- 
tained. The theory the trial court that the consideration must pass 
directly from the payee the maker further evidenced the follow- 
ing instructions given the jury: 

the doctor says that those prior notes had existence gen- 
uine obligations his; that didn’t give this note renew the prior 
notes, and when did give got nothing value for it; therefore. 
that ought not required pay it. gave without any con- 
sideration, never received valuable consideration for it, not legal 
cbligation his. did receive valuable consideration for it, 
ought pay it.’’ 

The vice this theory the case that overlooks both the law 
and the facts. The undisputed facts are that the defendant gave this 
note accommodation his brother order that his brother’s lia- 
bility the bank might reduced. other words, was distinetly 
understood that was receive consideration for the note, but that. 
the consideration was his brother two ways: First, dimin- 
ishing his indebtedness the bank the sum and, 
securing extension the time payment for six months. This was. 
valid consideration and supports the bank’s action. not neces- 
sary that the consideration should move the maker note. 
may move third party. this case the consideration was passed 
directly from the bank the cashier. The bank credited the cashier 
with the amount this note, and view the inquiry made the 
bank, and the assurance under the defendant’s signature that the note 
was his individual obligation and that the bank could regard such, 
makes doubly certain that was the intent and understanding the 
parties that the consideration for this note should pass from the bank 
the and not from the bank the maker the other 
words, the maker the note its execution borrowed $3,000 from the 
bank and loaned his brother, and turn paid the $3,000 the 
bank, and his indebtedness was extinguished that amount. The bank, 
therefore, gave valuable consideration for it, reducing the indebt- 
edness the cashier it. 

The that the bank examiner finally considered that this note 
should not counted diminishing the cashier’s liability the bank 
quite immaterial. gave the cashier credit for it, and that 
was the purpose for which the note was executed. The fact that the bank 
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comptroller did not hold after defendant had repudiated his absolute 
obligation the note can make difference far the bank con- 
cerned. The brother’s promise take care the note when due could 
not relied upon defendant defense against the bank, for even 
his brother had been cashier the bank when the promise was made, 
the defendant was chargeable with notice that the cashier could not bind 
the bank such promise. State Bank Forsyth, Mont. 249, 108 
914, (N. 501 and note; State Savings Bank Mont- 
gomery, 126 Mich. 323, 879; Loomis Fay, Vt. 240; and 
Thompson Dak. 172, 367. The consideration, with- 
out question, passed from the bank the cashier, and since was un- 
derstood the maker that should pass when signed the note, 
valid instrument entitling the bank recovery 
thereon. 

Judgment reversed and cause remanded, with directions enter. 
judgment for the plaintiff for the amount the note and interest. 


BANK ISSUING CERTIFICATE DEPOSIT 
EXCHANGE FOR NOTE PUR- 
CHASER FOR VALUE 


Bank High Hill Rockey, St. Louis, Mo., Court Appeals, 277 
Rep. 573 


bank giving its own negotiable certificate deposit, absolute 
its for the full amount note transferred it, pur- 
chaser for value, and due course, and not merely holder the 
note for even though there oral agreement for the 
return the certificate deposit case the note not paid 


maturity. 
The omission revenue stamp from note does not invalidate 


affect its negotiability. 


Action the Bank High Hill against Charles Rockey. Judgment 
for plaintiff, and defendant appeals. Affirmed. 

See, also, 277 575. 

Logan and Kennen all Laddonia, and Rodgers 
Buffington, Mexico, Mo., for appellant. 

Whitson, Mexico, Mo., and Emil Rosenberger, St. Louis, 
for respondent. 

SUTTON, action upon three promissory notes. The 
petition three counts. The first count the petition 


NOTE—For similar decisions see Law Journal Digest (Third 
Edition) 495, 767. 
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charges that July 25, 1922, the defendant made and executed his 
promissory note, whereby promised for value received pay the 
order himself five months after date the sum $240, with per cent. 
compound interest from date; that the defendant indorsed said note 
writing the back thereof signing his name, and for valuable con- 
sideration thereupon sold and delivered said note the Great American 
Home Savings Institution, common-law that before the maturity 
said note, and for valuable consideration, and due course busi- 
ness, the said Great American Home Savings Institution sold and deliv- 
ered said note the plaintiff; and that plaintiff acquired said note for 
value and good faith. The allegations the second and third counts 
the petition are the same all respects the allegations the first 
count, except the amounts and maturities the notes sued on. 

Defendant his answer admits the execution, indorsement, and 
transfer the notes alleged the petition, and way special 
defense charges that the execution the notes was procured fraud 
and deception practiced defendant the Great American Home 
Savings Institution; that said savings institution falsely and fraudu- 
lently stated and represented defendant that, signing said notes, 
acquired the right to, and was entitled have loan from said 
ings institution $8,000, and falsely and fraudulently stated and rep- 
resented defendant that said notes would held for period five 
months, and would returned defendant upon his demand for same 
any time during said five months, and that said notes and the busi- 
ness transaction connected and involved therewith would canceled, 
destroyed, and held for naught; and defendant further charges that 
within said five months demanded the return said notes, but that 
said notes were transferred plaintiff breach faith, and return 
thereof defendant was refused; that the plaintiff the time said 
notes were acquired had knowledge the said false and fraudulent rep- 
resentations and breach faith; that the plaintiff not holder due 
course said notes; that the defendant never received any considera- 
tion for said notes; that the execution and delivery said notes was 
wholly without consideration; that the consideration for the execution 
and delivery said notes has wholly failed; that said notes were trans- 
ferred plaintiff without plaintiff giving any valuable consideration 
for said notes; and that reason the fraud practiced defendant, 
and the want any consideration for said notes, the plaintiff ought not 
have and recover anything against defendant said notes. 

The cause was tried jury. Plaintiff voluntarily dismissed the 
second and third counts the trial. the conclusion all the evi- 
dence the cause, the court peremptorily instructed the jury find for 
the plaintiff upon the first count the petition. The jury found, and 
judgment was given accordingly. Defendant appeals. 

Defendant testified 
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had business transaction with George Menefee, representa- 
tive agent the Great American Home Savings Institution, July, 
1922. had several conversations with him concerning the transaction. 
wanted loan per cent. money farm. rehearsed the 
proposal the savings institution me, how they did business, and 
what they offered with me. stated that should give him these 
three notes, payable, one months, one months, and one months, 
after date, and they were draw interest per cent. also 
that within five months became dissatisfied—took notion that 
could beat the loan some other place—he would return the notes, and the 
contract would null and void. stated that any time between 
July 25, 1922, and December 25, 1922—that would months—any 
time between those dates, notified him didn’t care get the loan, 
that could beat some other place, would release and return 
notes. then went ahead and made the notes out, and delivered 
them over him. told would receive the loan months. 
said the loan would $8,000. was have years which 
pay the loan. saw Mr. Menefee December, 1922, and told him that 
had decided not procure the loan from the savings institution, and 


therefore demanded notes back. This was before December 25, 


There was evidence tending show that defendant was receive 
trust certificates the savings institution for the notes executed 
him, issued upon payment said notes, but defendant denied this, 
and insisted that, understood the agreement, all was receive 
was the $8,000 loan. 

The plaintiff’s cashier, Ellis, testified that purchased for 
plaintiff the note declared upon the first count the petition from 
Cherry, representative the Great American Home Savings Institu- 
tion, August 1922, for $240, and issued said Cherry cer- 
tificate deposit for that amount payable his order six months after 
date. also produced the books and records showing fully 
the details the transaction. also introduced the certificate de- 
posit evidence. was indorsed Cherry and Bram- 
blett, and was stamped, ‘‘Paid, August 10th, 1923, Bank High 
further testified that the time acquired the note did not 
know have any notice agreement between the savings institution 
and the defendant relating the loan $8,000 made defend- 
ant, promise that the note should returned the defendant 
the event should demand its return. stated, however, that 
Cherry told him that the savings institution was selling trust certificates, 
and would eventually make some loans the neighborhood, that the 
loans were made the different persons purchasing trust cer- 
different times after the certificates were purchased, and 
that the loans were paid off years. 

The notes declared upon the second and third counts the peti- 
tion were acquired plaintiff from the savings institution May 25, 
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1923, compromise some differences between them. These notes 
were for the sum $330 each, and were payable and months, 
respectively. There was revenue stamp affixed the note declared 
upon the first count the petition prior the transfer the note 
plaintiff, but shortly after the transfer the plaintiff affixed the requisite 
stamp amounting cents. 

The defendant assigns here reversible error the action the court 
giving the plaintiff’s peremptory instruction. insists that the 
plaintiff was not holder due course the note upon which judgment 
was given, that the note was acquired the savings institution through 
fraud and deception and without consideration, and that therefore the 
plaintiff was not entitled recover. 

The chief ground urged support this insistence is, that the 
time the plaintiff acquired the note, lacked the revenue stamp re- 
quired law, and was therefore not ‘‘complete and regular upon its 
promissory note complete negotiable instrument when: 
(1) made writing and signed the maker; (2) contains 
unconditional promise pay sum certain money; (3) payable 
demand fixed determinable future time; and (4) payable 
order bearer. regular its face when ‘‘there nothing 
the face thereof show that has been altered awaken sus- 
negotiable contract, complete and regular its face without the 
stamp. The omission the stamp does not invalidate affect its 
negotiability. The absence the stamp evidence infirmity 
the instrument defect the title. raises presumption 
suspicion infirmity defect. the contrary, the transferee 
entitled presume that the stamp was omitted accident inad- 
vertence. Section 788, 1919; Corpus Juris, 475; Okenfels 
Boyd (C. A.) 297 616; Cole Ralph, 286, Ct. 321, 
Ed. 567; Garland Gaines, Conn. 662, 19, Am. St. 
Rep. 182; Bank Chicago Oyloe Piano Co., 195 Iowa, 1152, 193 
404; Drew Duplex Petroleum Co., Okl. 225 892; More 
Clymer, Mo. App. 11, cit. 13; Houghton Jacobs (Mo. Sup.) 
246 285, cit. 288. 

Defendant further contends that the plaintiff was not holder due 
course the note because was not indorsed the savings institution. 
Simpson Van Laningham, 267 Mo. 286, loc. cit. 293, 183 324, 
decisive against this contention. 

Defendant also insists that the plaintiff did not purchase the note, 
but merely took for collection, and therefore did not take ‘‘for 
provided section 838, 1919. The defendant bases 
this insistence upon the statement the plaintiff’s cashier that, the 
time acquired the note and issued the deposit certificate therefor, 
was agreed that the savings institution would hold the certificate until 
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the maturity the note, and that the note was not then paid the 
savings institution would return the certificate the plaintiff and take 
the note. This statement the cashier does not alter the undis- 
puted fact that the plaintiff executed and delivered its own negotiable 
paper, absolute its face, for the full amount the note, and that 
this negotiable paper was thereupon before maturity transferred 
stranger and placed beyond the power the savings institution re- 
turn the plaintiff. There can question under the evidence that 
the plaintiff delivered its own negotiable paper the savings institution 
consideration the transfer plaintiff the defendant’s negotiable 
promissory note. The transaction utterly inconsistent with the de- 
fendant’s view that the plaintiff took the note merely for collection. 
Moreover, the plaintiff’s cashier testified postively that purchased the 
note outright, and that the parol agreement mentioned was made merely 
means guaranteeing the payment the note. So, too, the en- 
tries plaintiff’s books and records made the time show outright 
purchase the note. think conclusively shown that the plain- 
tiff took the note for value. Section 812, 1919; Corpus Juris, 
481, 699; Greenwood Lowe, La. Ann. 197; Bacon Holloway, 
Smith (N. Y.) 159; Mickles Colvin, Barb. (N. Y.) 304; How- 
lett Fitzgibbon (City Ct.) 321; Wilson Denton, Tex. 
531, 620, Am. St. Rep. 908; Adams Soule, Vt. 538. 

Finally, the defendant says that the evidence shows that suit was 
brought against the plaintiff the certificate deposit 
Bramblett, the transferee thereof, and that that suit the plaintiff 
this suit settled and discharged the certificate for less than its face value, 
and that event was the plaintiff this suit entitled recover 
more than was required pay satisfaction the certificate. 
read the record, does not show that plaintiff paid less than the 
face value the certificate satisfaction thereof. But this need 
not stop The plaintiff gave its own negotiable paper for the 
note here sued on. This was valuable consideration for the transfer 
the note. The plaintiff therefore took the note for value and was 
holder due course, and such was entitled payment 
the instrument for the full amount thereof,’’ though may have 
ceeded settling and discharging its own negotiable paper for some- 
thing less than its face value the hands transferee the end 
expensive lawsuit. Section 843, 1919, and cases, supra. 

The commissioner recommends that the judgment the court 
affirmed. 


PER foregoing opinion SUTTON, C., adopted 
the opinion the court. 
The judgment the cireuit court accordingly affirmed. 


